
























CASES AT LAW, 


ARGUED AND DETERMINED IN THE 


Supreme Court of Horth Carolina, | 


AT RALEIGH. 


JUNE TERM, 1869. 








In the matter of B. F. MOORE, Esq., THOMAS BRAGG, Esq., 
E. G. HAYWOOD, Esgq., and others. 


A court has power to require members of its Bar to purge them- 
selves from a charge of contempt incurred by their publishing, over 
their names, in a newspaper, libellous matter, directly tending to im- 

i pair the respect due to its members. 

For such persons, under such circumstances, to state that the Judges of 
the Supreme Court singly or en masse, moved from that becoming pro- 
priety, so indispensable to secure the respect of the people, and throwing 
aside the ermine, rushed into the mad contest of polities, under the ex- 
ci:ement of drums and flags, if admitted to be untrue, is libellous; and, 
especially when connected with an inference expressly and imme- 
diately drawn in the same paper that such judges will yield to every 
temptation to serve their fellow partizans and are unfit to hold the balance 

6 of justice, directly tends to impair the respect due to the members of 
such court. 

In a rule to show cause why a person shall not be punished for contempt, 
the actual intention of the respondent is material, in which respect it 
differs from an indictment for the like offence ; therefore, where the 
respondent meets the words of the rule by disavowing upon oath any 
intention of committing a contempt of the Court, or of impairing 
the respect due to its authority, the rule must be discharged. 

Where a party is excused, not acquitted, under a rule, &c., he will be 
required to pay the costs of such rule. 


PrROcEEDINGS for Contempt of Court. 
Upon Monday the 19th day of April 1869, the following 
26 
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article appeared in the columns of the Daily Sentinel, a news- 
paper published in Raleigh : 







“ A SOLEMN PROTEST OF THE BAR OF NORTH CAROLINA AGAINST 
) JUDICIAL INTERFERENCE IN POLITICAL AFFAIRS. 







The undersigned, present or former members of the bar of 
North Carolina, have witnessed the late public demonstrations 
of political partizanship, by the Judges of the Supreme Court of 
the State, with profound regret and unfeigned alarm for the 
purity of the future administration of the laws of the land. 

Active and open participation in the strife of political con- 
tests by any Judge of the State, so far as we recollect, or 
gd tradition or history has informed us, was unknown to the 
people until the late exhibitions. To say that these were 
wholly unexpected, and that a prediction of them, by the 
wisest among us would have been spurned as incredible, would 
not express half of our astonishment, or the painful shock 
suffered by our feelings when we saw the humiliating fact 
accomplished. 


Not only did we not anticipate it, but we thought it was 
impossible to be done in our day. Many of us have passed 
through political times almost as excited as those of to-day; 
and most of us, recently, through one more excited; but, never 
before have we seen the Judges of the Supreme Court, singly 
or en masse, moved from that becoming propriety so indis- 
pensable to secure the respect of the people, and, throwing 
aside the ermine, rush into the mad contest of politics under 
the excitement of drums and flags. From the unerring les- 
sons of the past we are assured, that a Judge who openly and 
publicly displays his political party zeal, renders himself unfit 
to hold the “ balance of justice,” and that whenever an occa- 
sion may offer to serve his fellow-partizans, he will yield to 
the temptation, and the “wavering balance ” will shake. 

It isa natural weakness in man, that he, who warmly and pub- 
licly identifies himself with a political party, will be tempted to 
uphold the party which upholds him, and all experience teaches 
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us that a partizan Judge cannot be safely trusted to settle 
the great principles of a political constitution, while he reads 
and studies the book of its laws under the banners ofa party. 

Unwilling that our silence should be construed into an 
indifference to the humiliating spectacle now passing around 
us; influenced solely by a spirit of love and veneration for 
the past purity, which has distinguished the administration of 
the law in our State, and animated by the hope that the voice 
of the bar of North Carolina will not be powerless to avert 
the pernicious example, which we have denounced, and to repress 
its contagious influence, we have under a sense of solemn duty 
subscribed and published this paper: 


B. F. Moore, 

A. S. MERRIMON, 

E. J. WARREN, 
JOHN KERR, 

E. G. Haywoop, 
Jos. B. BATCHELOR, 
G. V. Srrone, 
THomas Brace, 
Sprer WHITAKER, Jr., 
E. T. Brancu, 

Wm. A. Kerr, 
Tuomas N. HILt, 
T. J. Sparrow, 
Ricu’> Warr York, 
GeorGeE WorTHAM, 
G. W. Biount, 
Joun H. Tuorps, 
B. H. Busy, 
Samur. T. WiLu1ams, 
A. M. Moors, 

O. A. Coxeg, 

ABNER J. WILLIAMS, 
T. E. Skryyer, 
WILLIs BaGtey, 


Epwarp Hatt, 

Z. B. VANcE, 
Wituiam T. Dortcs, 
F. B. SatTeERTHWAITE, 
Ep. CONIGLAND, 
Jos. J. Davis, 

Asa Bices, 

S. C. Latnam, 

C. M. Cooke, 

Wu. F. Green, 

J. T. LitrtLeJouy, 
M. V. Lanier, 

Jno. W. Hays, 

T. B. VENABLE, 

J. S. Amis, 

L. C. Epwarps, 
Wma. K. Baruam, 
E. H. PLumMer, 
Wu. A. JENKINS, 
W. A. Montcomery, 
C. W. SpRvIL., 

R. B. Watt, 

Jno. H. DILLARD, 
T. Rurriy, Jr., 
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Tuos. H. Griuiam, 
Tuos. J. JARVIS, 
Mitts L. Evre, 
JOHN GaATLING, 

H. A. GILuiay, 

G. H. Greeory, 

J. Epwin Moore, 
Wma. F. Martin, 
E. B. WITHERs, 

J. E. Boyp, 

G. M. Wuirtrne, 
C. M. Busser, 

H. W. Husrep, 

J. W. SHarp, 
Henry R. Bryan, 
ALEX. JUSTICE, 

W. D. W. STevensoy, 
JoHN HucuHes, 

W. J. Raspury, 
Joon W. Duna, 
Jas. S. Wooparp, 
Hucu F. Murray, 
J. E. SHEPHERD, 
Geo. W. WHITFIELD, 
J. W. LANCASTER, 
Ep. C. YELLOWLEY, 
Tos. J. HADLEY, 
JouHN S. Harris, 
Sion H. Rogers, 
Wu. Eaton, JR., 


Upon the second day of the present term (Tuesday, June 
8th, 1869) the following Order was made by the Court: 

“The Court being informed of a certain libellous publica- 
tion directly tending to impair the respect due to the authority 
of the Court, which appeared in the Sentinel, a newspaper 
published in Raleigh, on the 19th of April 1869, and is headed 


A. M. SCALEs, 

A. J. Boyp, 

J. I. ScaLgs, 

R. H. Warp, 

J. T. MoreweEaD, Jr., 
M. S. Rossiys, 

M. McGeruee, 
James A. GRAHAM, 
Gro. N. THoMpPsoN, 
Samu. P. Hitt, 

L. R. WappDELL, 
R. J. Lewis, 

E. S. Parker, 

J. H. ABELL, 

L. W. Humpurey, 
S. GALLoway, 

W. G. Morrissey, 
Wma. Rosinson, 
StepHEN W. Is er, 
E. S. Wooten, 

J. W. EpMonpson, 
J. F. Wooren, 

F. C. Roserts, 
JoHN N. WASHINGTON, 
CHARLES C. CLARK, 
E. A. OSBORNE, 
JoHn E. Brown, 

A. BURWELL, 
LovEeRD ELDRIDGE, 
C. B. SANDERs. 
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“A solemn protest of the Bar of North Carolina” &c., and 
purporting to be signed by certain attorneys of this Court; 
the Clerk is hereby ordered to inquire and report to the 
Court which of the persons whose names appear to be signed 
to said publication, are attorneys practicing in this Court.” 

Thereupon the Clerk reported the following names as those 
of gentlemen who, as appeared by the records of the Court, 
were practicing attorneys therein, viz: 


B. F. Moore, Tuomas Brace, E. G.. Haywoop, Sion H. 
Rocers, Jos. B. BatcHEeLor, A. S. Merrion, H. A. GriiiaM, 
E. J. Warren, Josepx J. Davis, Wimiutam A. Jenkins, C. 
M. Bussee, WILLIAM Eaton, Jr., W. K. Barnam, Asa Bias, 
Ep. ConincLanD, T. J. Jarvis, Gzorce V. Srrone, C. C. 
Cuiark, J. F. Wooten, W. T. Dortcu, Jonn Hueuss, T. B. 
VenaB_e, R. W. York, Joun Kerr and Z. B. Vance. 


Upon the return of the Clerk’s report, the Court ordered 
that the attorneys named therein should be “disabled from 
hereafter appearing as attorneys and counsellors in the Court, 
unless they shall severally appear on Tuesday, June 15th 1869, 
and show cause to the contrary 5” and further ordered, that a 
copy of the order should be served upon the parties referred to. 

This rule, by direction of the Court, was in the first instance, 
served (June 9th 1869) upon Messrs Moore, Bragg and Hay- 
wood only. Upon its return, the Court made the following 
remarks : 


Pearson, C. J. As there seems to be some misapprehen- 
sion, in regard to the matter which the Court is about to 
take up, it is proper to say that the Rule was made upon the 
ground that every member of the Bar whose name purports 
to be signed to the paper referred to in the Rule, did sign it, 
and approve of its publication. 

We are informed that there are about five hundred mem- 
bers of the Bar, and the Clerk reports that: the names of one 
hundred and ten, or, about one-fifth of the whole number, pur- 
port to be signed to the paper. 
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He also, reports that Willis Bagley, Esq., has filed a state- 
ment to the effect that he did not sign the paper, or authorize 


any person to do so for him, and that he did not approve of’. 


its publication. 

The rule is therefore discharged as to Mr. Bagley; and it 
will be discharged as to all others who may file with the 
Clerk a like statement. 

The Clerk further reports that one hundred and one mem- 
bers of the Bar had an appearance at the last term of this 
Court. Of these seventy-six did not sign the paper. The 
names of twenty-five purport to be signed to it: that is, one- 

fourth of the whole number. 

For the purpose of showing that the Justices have no dis- 
position to carry matters to an extreme, or to do more than 
what is, in their opinion necessary to preserve the respect due 
to the Court by its officers, and to prevent its usefulness from 
being impaired, (less than which they cannot do, without be- 
traying the confidence reposed in them by the people of the 
State,) and also for the purpose of avoiding useless costs, the 

‘Clerk has been instructed to issue copies only to Mr. Moore, 
Mr. Bragg and Mr. Haywood, in the first instance, with the 
hope that further action in respect to others might become 
unnecessary. Otherwise copies will issue, and a day be given 
to them. 

The Clerk will enter this upon the record. 


The matter having been continued to Wednesday the 16th, 
answers upon oath in the terms following, were filed severally by 
the respondents above named : 

The several answer of —— 
said Court, and served upon him. 

This Respondent, protesting thata Rule which deprives 
him even temporarily of his privileges as an attorney of said 
Court, ought not to have been made in his absence, without 
notice, and without affidavit or other legal proof of the facts 
upon which said Rule is based, respectfully answering says : 
1. That he admits the signing and publishing of the paper 


to the Rule herein made by 
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called “A solemn Protest of the Bar of North Carolina 
against Judicial interference in political affairs,” but insists 
that the Supreme Court hath no authority to make, or juris- 
diction to enforce said Rule : 

2. That the publication referred to in said Rule is not 
libellous, and doth not tend to impair the respect due to the 
authority of said Court. 

8. And for further answer, this Respondent says that 
said paper was conceived and prepared during the recent 
political canvass for the Presidency, and its publication de- 
ferred until after the close of the canvass, to avoid its having 
the appearance of a partizan document. He admits that his 
purpose was to express his disapprobation of the conduct of 
individuals occupying high judicial stations ; yet as an act of 
justice to himself against the charge made in the Rule, he not 
only disavows, in signing and publishing said paper; any 
intention of committing a contempt of the Supreme Court, or 
of impairing the respect due to its authority, but on the con- 
trary, avows his motive to have been to preserve the purity 
which had ever distinguished the administration of justice by 
the Courts of this State. 

Thereupon the Rule was argued on behalf of the Respon- 
dents, by Messrs Battle, Person, Fowle, Barnes and Smith. 

Upon Saturday the 19th day of June the Court delivered its 
opinion as follows : 


Pearson, C. J. The protestation with which the answer 
opens, is irrelevant to any matter for consideration at this 
stage of the proceeding, and would not be noticed save that 
it is calculated to create prejudice in the minds of persons 
who do not understand the meaning ef terms used in judicial 
proceedings—*“ laymen” as brother Battle termed them. 

This was arule nisi, to-wit: that Mr. Moore, aud other 
gentlemen, be disabled from hereafter appearing as Attorneys 
in this Court, unless they shall severally appear, on Tuesday, 
the 15th of June, 1869, and show cause to the contrary; and 
it was ordered that a copy be served on said Attorneys. 
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The effect of the rule was to deprive Mr. Moore of his privi- 

leges as an Attorney.of this Court until the matter was dis- 
posed of. No application was made to alter the form of the 
rule. Suppose it had been, and the rule put in this shape: 
Ordered, that notice issue to B. F. Moore, Esq., Attorney, 
&c., to appear on Tuesday, the 15th inst, and show cause why 
he shall not be disabled, &c., it would have had the effect of 
depriving him of the privilege of appearing as an Attorney in 
this Court until the matter was disposed of. For the order 
‘would not have been made except upon prima facie evidence 
to support it. So, in either form, the effect would have been 
to deprive Mr. Moore “temporarily of his privileges as an At- 
torney of this Court,” a necessary incident of the proceeding 
in either form. Consequently, the form of the rule is no legi- 
timate ground for complaint. 

The other objection, that the rule was made without affida- 
vit, or other legal proof of the facts upon which it is based, is 
equally untenable. It is admitted that where the proof is fur- 
nished by the senses of the Judges, it may, be acted on. Here 
there was such proof. We knew by our senses that a news- 
paper containing the paper referred to, purporting to be signed 
by Mr. Moore and others, had been extensively circulated and 
was then in the court room ; and the want of a disavowalon 
his part, that he had signed the paper, or consented to its 
publication, furnished prima facie proof, not sufficient for final 
action, but all sufficient as ground for therule. On his appear- 
ance he was at liberty to deny}the fact without an oath, and 
the denial, like the plea of “ not guilty,” would simply have 
put the fact in issue—and he would have been entitled to have 
the rule discharged, unless the fact was proved by direct testi- 
mony. In.tead of that, he admits the fact, So thisis no legiti- 
mate ground of complaint. In short, all the preliminary objec- 
tions were waived, and the reference to them can answer no 
useful purpose. 

J. “The Respondent insists that the Supreme Court hath no 
authority to make, or jurisdiction to enforce, said rule.” This 
position is put on the ground that the statute, ratified 10th of 
















JUNE ‘TERM, 1869. 





In THE maTTER OF B. F. Moors, AND OTHERS. 





April, 1869, defines all matters of contempt, fixes the punish- 
ment, fine or imprisonment, or both ; and, by implication, ousts 
the common law jurisdiction of the Court over the morals and 
Aehavior of its Attorneys. 

We agree with the learned counsel of the Respondent in 
the opinion that the statute does not embrace our case. It is 
not embraced by subdivision 8, section 1: “Misbehavior of 
any officer of a Court in any official transaction,” as receiving 
money and failing to pay it over. So the question is, are the 
Courts deprived, by implication, of the power of self protec- 
tion and the means of relieving themselves from the presence 
of unworthy Attorneys, or those Attorneys who, by combina- 
tion, (I will not use the harsher word, conspiracy,) seek to 
impair the dignity and veneration, with which the judiciaryis 
invested, by which it can command the respect and confidence 
of the public_—without which, its usefulness will be greatly 
impaired, or altogether destroyed? A mere statement of the 
proposition is sufficient to show that the statute has not that 
effect. 

By another statute, persons who apply for the exclusive 
privilege of Attorneys at Law, and the right to enjoy the emol- 
uments of the dignified position of “a member of the Bar,” 
are required to produce satisfactory testimonials of good moral 
character, and thereupon the law tacitly annexes a condition 
whereby this exclusive privilege is forfeited after bad conduct ; 
and it is not only the right, but the duty of the courts, to en- 
force the forfeiture. Suppose an Attorney of a Court is tried 
and convicted of “forgery,” and the day after enduring infa- 
mous punishment, appears in Court; is he to be allowed to 
exercise the privilege of an Attorney, and has the Court “no 
power to make, or jurisdiction to enforce” a rule to show 
cause why he shall not be disabled from appearing betore it ? 
Or, suppose two or more Attorneys are convicted of a con- 
spiracy, which is an infamous offence ; or of a libel, which is 
also an infamous offence, has the Court no power to rule them 
out? No one will venture to question the power or duty of 
the Court to do so. It may be said these are extreme cases ; 
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true, but if the statute does not oust the Common law juris- 
diction in such cases, the learned gentlemen must yield the 
position taken by them. 

These cases presuppose trial and conviction for an offence 
where the Conrt has no further concern than to preserve the 
purity of its Bar. But the power and jurisdiction of the 
Court apply with equal clearness to cases where the integrity 
of the Court itself is assailed by a libellous publication made 
by a combination of a part of its Bar, which, in the argument 
of this point, is to be assumed to be our case. Under these 
circumstances, the principle of self-protection, the broad ground 
on which the whole doctrine rests, calls into action the powers 
of the Court, as soon as there is prima facie evidence of the 
fact, without waiting for a trial and conviction in another 
Court,—like the case of mutiny among acrew. The Captain 
must put a stop to it at once, else he betrays the confidence 
reposed in him; or, the case of the head of a family who finds 
some of its members combining to injure, or to bring him into 
disrepute, he must rebuke it at the outset, ifhe would preserve 
the influence and control necessary for the good of the family. 

II. The Respondent insists “that the publication referred 
to, is not libellous, and doth not tend to impair the respect 
due to theauthority of the said Court.” 

The paper is drafted with all the adroitness of a skilful 
lawyer ; and, under cover “‘of love and veneration for the 
past purity which has distinguished the administration of law 
in our State,” aims a deadly blow at the Court to which that 
sacred trust is now confided. 

Stripped of the beautiful dress by which it is artfully dis- 
guised, it amounts to this: A Judge, who openly and publicly 
displays his political party zeal, renders himself unfit to hold 
the “balance of justice ;” and whenever an occasion may offer 
to serve his fellow partizans, he will yield to the temptation, 
and the-“ wavering balance will shake.” 

“Never before have we seen the Judges of the Supreme 
‘ Court, singly or en masse, rush into the mad contest of poli- 
tics, under the excitement of drums and flags,” therefore, the 
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Supreme Court, which is composed of these Judges, is “ unfit 
to hold the balance of justice,” and will, on occasion, yield to 
temptation in favor of a fellow partizan. 

If you hurt the head, or arm, or leg, or limb, or member, or 
any part of the body, you hurt the man. And the idea of an 
intention to injure the character of the Justices who compose 
the Supreme Court, singly or en masse, without an intention 
to injure the Court, is simply ridiculous. 

The only allegation of fact on which this “solemn protest” 
rests, is that ‘ the Judges, single or en masse, did rush into 
the mad contest of politics, under the excitement of drums and 
flags.” ° 

Is this allegation of fact true, or is it false? There is no 
pretence that it is true. It is said, this is a figure of speech, 
suggested by something that was expected to occur, but never 
did occur ; so the allegation of fact is false, and the inference 
drawn from it is also false. 

In our judgment the paper is libellous, and “doth tend to 
impair the respect due to the authority of the Court.” 

Indeed, the learned counsel did not press this point, and 
were content to take the ground that there was no criminal 
intent. 

Every man is presumed to intend the natural consequence of 
his act. If one wilfully sets fire to his own house, which is so 
near his neighbor’s house, that if one burns the other must burn 


’ also, and both houses are burnt down, the man is guilty of 


arson—the criminal intent is presumed. So, in an indictment 
for libel, this ground would be untenable, except on proof of 
insanity. 

“III. And for further answer this Respondent says, that said 
paper was conceived and prepared during the recent political 
canvass for the Presidency, and its publication deferred until 
after the close of the canvass, to avoid its having the appear- 
ance of a partizan document. He admits that his purpose was 
to express his diapprobation of the conduct of individuals 
occupying high judicial stations, yet, as an act of justice to 
himself against the charge made in the rule, he not only dis 
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-avows, in signing and publishing said paper, any intention of 
comnitting a contempt of the Supreme Court, or of impairing 
the respect due to its authority, but, on the contrary, he avows 
his motive to have been to preserve the purity which had ever 
distinguished the administration of justice by the Courts of 
this State.” 

The learned counsel then fell back on the ground of a dis- 
tinction between an indictment for a libel and a rule nisi to 
‘show cause, and assumed, as a matter of law, that in this case 
the Respondent having, on oath, disavowed any intention of 
committing a contempt of the Court, or of impairing the 
respect due to its authority, so as to meet the words of the 
Rule, it must be discharged. The authorities cited by the 
learned counsel are conclusive. The law is well settled in this 
class of cases, where the intention to injure constitutes the 
gravamen. 

The Rule rests on sound reason. In this proceeding, as the 
Court is judge in its own case in the first instance, where a 
case is made out in the judgment of the Court, the party in the 
last instance is allowed to try himself. His intention is locked 
within his own breast, is known to himself alone, and he is 
permitted to purge himself by his ownavowal. He cannot be 
convicted, if he is innocent, as he may be by false evidence, before 
ajury. For the Court does not try him, he tries himself.” 
C. J. Wilmot’s Opinion, 257-8, referred to on the trial of 
Judge Peck, 507. Ifthe party, after the Court decides against 
him, declines to try himself, it must be because he knows him- 
self to be guilty. 

It affords every member of the Court pleasure that the 
Respondent did not decline to make a sufficient disavowal on 
oath. We agree with the learned counsel that this disavowal 
meets the words of the rule; but we must say, it seems to us in 
bad taste to have introduced the expression, “he admits that 
his purpose was to express his disapprobation of the conduct 
of individuals occupying high judicial stations.” 

This is so vague that the Court is unable to give toita 
positive meaning; and yet, it seems to imply that in taking the 
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oath the Respondent meant something which he hesitated to 
express, lest it might be taken to neutralize the legal effect of 
his disavowal. The concluding words of the oath are enough 
to express the purpose which the Respondent avows he had in 
view, and the vague words referred to may be treated as sur- 
plusage. This presented the only difficulty to coming instantly 
to our conclusion, that the disavowal is sufficient. 

We concur with his counsel in according to Mr. Moore high 
encomium for his ability, legal learning, integrity, devotion to 
the Constitution, unwavering love of the Union, and hitherto 
most consistent and influential support of the judicial tribunals 
of his country. . 

The motion to discharge the Rule is allowed, on payment 
of costs, a case having, in the judgment of the Court, been 
made against the Respondent, so as to call for a disavowal on 
his part. It is proper that he should pay the costs. He is 
not acquitted, but is excused. 


Per CuRIAM. Rule discharged. 








In the matter of SION H. ROGERS, Esq., and Others embraced in 
the Rule. , 


The Rule will be considered discharged as to these 
parties severally, on their filing answers, that they were not 
privy to the publication of the paper referred to in the Rule 
on the 19th of April, 1869, and do not approve of it. Or 
otherwise making a disavowal, on oath, of any intention, in 
signing and publishing said paper, to commit a contempt of 
the Supreme Court, or to impair the respect due to its 
authority. 
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Should any one or more elect to ask for a day to show cause, 
the day will be fixed, on motion, at any time during this term, 




















Nore.—Afterwards, at various times during the term, answers sub- 
stantially concurring with that given in the above report, were filed by 
Messrs Eaton, Conigland, Davis, Jenkins, Merrimon, Venable, 
York, Barham, Busbee, Rogers, Batchelor, Dortch, Strong and Whi- 
ting, and thereupon the rule was ordered to be discharged likewise as 
to them. 








The UNIVERSITY RAIL ROAD COMPANY v. W. W. HOLDEN, 
Governor, and D. A. JENKINS, Treasurer of North Carolina. 


The Acts of January 30th, 1869, and April Ist, 1869, in regard to 
‘*the University Rail Road Company” are invalid; because— 

1. By Pzarson, C. J., and Reape, Dick and Serriz, JJ. No corpora- 
tion is created thereby, and therefore there is no grantee to take the 
franchises specified. 

2. By Parson, C. J., and Ropman and Dick, JJ. The question involved 

therein of an expenditure by the State, has not been decided by a vote 

of the People. 


3. By Pearson, C. J., The proportions and limitafions upon taxation, 
required by Art. 5, sec. 1 of the State Constit ution, have not been 
observed. 


By Ropman and Dicks, JJ., Conceding that an inchoate corporation is 
created by the acts in question, the ‘‘Directors” required for its 
consummation have not as yet been duly appointed, inasmuch as to 

: such appointment the State Constitution renders a confirmation by 

the Senate, indispensable. 


ARGUENDO: 3 
By the Court, 1. Galloway v. Jenkins, ante 147, cited and approved. 


2. The proportions and limitations (ubi supra) do not apply to taxes 
laid for the purpose of paying either the interest or the principal of 
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the public debt, as it existed at the adoption of the Constitution, 
or for special county purposes, (as in Art. 5, Sec. 7, of the Constitu- 
tion. 

By . Dick and Serriz, JJ. The proportions and limitations (ubi 
supra) apply only to taxes laid for the ordinary and current 
expenses of. the State, and include none of the objects of expendi- 
ture referred to in Secs. 4 and 5, of the same Article. 

By Pearson, C. J. They apply in all cases of State or County taxa- 
tion, except provisions, (1) for the public debt as it existed when 
the Constitution was adopted, (2) for casual deficits, insurrection 
and invasion, and (3) county taxation for special purposes. 

By Ropman, J. They apply (except in regard to the public debt as it 
existed at the adoption of the Constitution) equally in regard to all 
State taxes whatever, but not with equal force to all; being, in some 
matters, imperative; in others, only directory to the Legislature,— 
whose decision in such case is conclusive, and cannot be reviewed 
by the judiciary. In this latter class are included, taxes, (1.) to 
supply casual deficits, to suppress invasions and insurrections; (2.) 
for the ordinary and legitimate purposes of the State, and (3.) to 
construct unfinished Rail Roads. 

By Pearson, ©. J., and Ropman and Dick, JJ. (Dissentiente, Reape, J.) 
As the Legislature cannot give or lend the credit of the State to 
others, for the purpose of constructing new Rail Roads, without the 
sanction of a vote of the people, so a fortiori, it cannot without such 

. sanction, engage in such construction direcily. 


ManpDamvs, tried before Watts, J., at Spring Term 1869, of 
the Superior Court of Wake. 

The petition, filed at the same Term, in the name of “ The 
University Rail Road Company,” set forth that the petitioner 
was a corporation created by An Act ratified January 30, 1869, 
as amended by another Act ratified April Ist, 1869, for the 
purpose of constructing a rail road between Chapel Hill and a 
certain point on the lineof the North Carolina Rail Road. And, 
amongst other things, it alleged that the acts above, provided 
that it should be the duty of the Governor and the Treasurer 
of the State to prepare and issue to such company for the 
purpose of constructing its road, bonds of the State to the 
amount of three hundred thousand dollars. That a special 
tax to provide for the interest was laid, and under the pro- 
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visions of these acts the plaintiff was entitled to have the bonds 
issued; but that the Governor and Treasurer, upon being 
applied to, refused to have them prepared and issued. 

The prayer was for a Mandamus, to be directed to W. W. 
Holden, as Governor, and D. A. Jenkins, as Treasurer, &c. 

The writ for an alternative mandamus having been issued 
returnable upon the 15th day of April, during the same term, 
and service thereof having been accepted by the defendants, 
upon its return, His Honor ordered a peremptory writ to be 
issued; and the defendants appealed. 


Attorney General and Pou, for the appellants. 
Haywood, Fowle & Badger, and Person, contra. 


Pearson, C. J. I. I incline to the opinion that the act 
entitled “An act to incorporate the University Rail Road 
Company,” does not have in law the effect to create a corpo- 
ration. To give legal effect to a grant, there must be a grantor, 
a grantee, and a thing granted. Here we have a grantor, the 
General Assembly; a thing granted, corporate powers and 
franchises “to the same extent as are possessed by the North 


Carolina Rail Road Company;” but there is no grantee—no — 


person, persons, or body politic to whom the grant is made. 
If this be so, it would seem to follow, that the Directors who 
are to manage the affairs of said “University Rail Road Com- 
pany” (there being in contemplation of law no company) 
cannot have such rights as are enforced by the writ of 
mandamus. 

II. In my opinion, by the proper construction of Art. V, 
Sec. 5 of the Constitution, the General Assembly has no power 
to contract a debt to build a new railroad, unless the subject 
be submitted to a vote of the people. It is decided ( Gallo- 
way v. Jenkins, ante 147) that the General Assembly has no 
power to contract a debt, without a vote of the people, to aid 
in the construction of a new railroad. If the General Assem- 
bly has no power to contract a debt for the purpose of build- 
ing a new railroad, with the assistance of contributions by 
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—_—_ 


individuals, county subscriptions, and subscriptions by other 
railroads, it would seem it cannot have power to contract. a 
debt for the purpose of making a new railroad out and out. 
A prohibition not to contract a lesser, surely amounts to a 
prohibition not to contract a greater debt, for the same object. 
The evil which the Constitution seeks to prevent is not that 
of giving aid to individuals or corporations in the construc- 
tion of railroads; but, that of contracting new debts an the part 
of the State, the existing debt being almost too heavy to bear, 
and the credit of the State tottering under the load. A con- 
struction by which new debts may be contracted on a larger 
scale than one expressly .prohibited, is uot admissible upon 
any principle of law. As this is a deduction from Galloway 
v. Jenkins, in which the Court was divided, I will put my con- 
elusions also on the construction of all the provisions of Art. V. 

IJ. The act under consideration is in violation of the Con- 
stitution in this: the tax levied by it disturbs the proportion 
which, by the Constitution, capitation tax must bear to the 
tax on the value of property, to wit: “ Z'he tax on a poll 
shall be equal to the tax on three hundred dollars worth of prop- 
eaty.” Here we have the proportion. Then follows a pro- 

_ ision: “The State and County tax combined, shall never 
excged trvo dollars on the head,” and.the necessary effect is, that 
dhe State and county tax.on the value.of.property shall neyer 
excoed two dollars on three hundred dollars worth. of property ; 

and the.effect also is,:that if the tax.on a poll is less than two 
dollars, then the tax on three hundred dollars. worth of prop- 
erty must’ be less in the same ratio. In other words, the tax 
on the poll is “the standard” by which the tax,on property is 
to be levied. 

Under twodollars, the power to levy a poll tax for State 
purposes is unlimited; this interest needed no protection, for it 
shas,a full-representation in the General, Assembly. 

Counties. are protected :by ; Sec. 7,. which provides “taxes 
levied for county purposes, shall,be,Jevied,in like, manner with 
the State taxes,.and shall,never,exceed double of the State tax 
exeept for a-special purpose and with the special approval of 
the General Assembly. 27 
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Cities, towns and townships are protected, (Art. VII, Sec. 
7,) which provides “no debt shall be contracted, nor shall any 
tax be levied except for necessary expenses, unless by a vote 
of a majority of the qualified voters therein. 

The only remaining interest is that of property holders, in 
‘ respect to State and County taxes. This interest is protected by 
the equation fixed between capitation tax and the tax on prop- 
erty. A statute which disturbs this equation breaks down 
the safeguard thrown around property by the Constitution. 
If it can be done to the extent of one hundredth of one per 
cent, itmay be done to the extent of one tenth, and there is 
no limit. 

It was said in the argument, that this equation applies only to 
taxes levied for current expenses of the State and counties, and 
has no reference to taxation necessary to pay the interest on the 
public debt, or the tax to be levied to pay the interest on any 
new debt. ? 

1. I agree that if, under this equation, carried to its limits, 
the amount is not enough to meet current expenses, and also 
to pay the interest on the public debt, then for the excess 
needed it is not only within the power, but it is the duty of 
the General Assembly to disregard the eqnation; for this pro- 
tection to property must be taken to be subject to the injunc- 
tion, “to maintain the honor and good faith of the State untar- 
nished in regard to the public debt, [Art. I, Sec. 6,] and by 
Sec. 4 of the Article under consideration, itis ordained: “The 
General Assembly shall, by appropriate legislation and adequate 
taxation, provide for the payment of the interest on the public 
debt, and after 1880 it shall lay a special annual tax, as a 
sinking fund, to discharge the principal.” I do not adopt the 
entire position taken by Mr. Haywood, that by a specific tax is 
meant a tax on land by the acre, or on horses and cattle by 
the head. It is enough to admit that this tax is to be inde- 
pendent of the equation; as in Sec. 7,a tax for special county 
purposes, with the special approval of the General Assembly, 
may be levied without reference to the equation. 

2. I do not agree to the position, that the tax required by 
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Sec. 5, to be levied to pay the interest on any new debt, is not 
subject to the equation; and that the power to tax property in 
reference to new debts is unlimited, save by the discretion of the 
General Assembly. There is nothing, as we have seen there is in 
the case in regard to taxation to meet the interest and prin- 
cipal of the existing debt, to take this taxation out of the 
equation. Its being called a special tax cannot have that 
effect; for See. 8 requires that every act shall state the special 
object to which the tax is to be applied. On the contrary, it 
is included in the equation by every rule of construction. 

This fixed equation between poll tax and property tax, 
gives significance to the provisoin the first clause of Section 5: 

“No new debt shall be contracted in behalf of the State, wnless 
in the same bill a special tax is levied to pay the interest annually. 

If the purpose was.simply to keep up the price of State 
bonds, this would amount to but little, as snch a tax is very 
easily inserted in a bill;—but suppose the purpose to be. to 
restrain the power of taxation in regard to property by ref- 
erence to the equation before fixed, so that the special tax on 
property cannot be levied, without making a corresponding 
increase in the capitation tax, and this proviso amounts to a 
very important practical limitation on the power to tax prop- 
erty, and must have a very decided effect in checking a dispo- 
sition to contract new debts. 

And the exceptions in regard to “supplying a casual deficit,” 
and for “suppressing insurrection or invasion,” in which cases 
the equation may be disregarded, speak volumes, and show ° 
that more was intended, in requiring a tax to be levied in the 
same bill, than simply to put the draftsman to the task of adding 
a clause to the bill. It is only in exigencies that this safeguard 
to property is not to be observed. 

Except out of the operation of Sec. 1, the taxation that may 
be “appropriate and adequate” to meet the interest and prin- 
cipal of the existing debt; except also out of its operation the 
taxation necessary to meet the interest and principal of such 
new debts as shall be contracted in behalf of the State, and the 
effect will be to emasculate-the section and fritter it away to 
nothing. Only current expenses are left for it to operate on; 
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and these expenses may be met by the tax on trades, pro- 
fessions, franchises and incomes (Sec. 3,) which are not em- 
braced by the equation. So, by the construction contended 
for, this supposed protection to property holders is made void 
-. and illusory, and, after all, amounts to nothing. 

On the argument, it was urged that the bill levying this tax 
on property to pay the interest on the debt to be contracted 
for the University Rail Road, was passed several days before 
the bill called “The Revenue Act,” which fixes the capitation 
‘tax at 105 cents on the head and the property tax at 35 cents 
on the $100 worth, observing the equation of taxation; and if 
this equation must be adhered to, the effect will be either to 
nullify all of the taxation of the session, or to displace pro 
tanto a part of the tax on property in the Revenue Bill, in 
order to make room for the tax in the University bill—inas- 
much as “qui prior est in tempore,” &c. 

I do not concur in either of the conclusions. All of the bills 
at the same session are to be taken together. The Revenue 
Bill being in exact accordance with the Constitution, must 
take effect, and it specially appropriates the amount to be raised 
under it, to the annual expenses of the State government, and 
to the payment of the interest of the public debt. So the scope 
of the legislation is: If the General Assembly has power to lay 
a tax to pay the interest on the debt for the University 
Rail Road without being limited by the equation, then the tax 
is to be levied, Otherwise, it will fail, as being levied wtra 
vires,, and because the General Assembly assumes an unlimited 
power of taxation. 

Several cases were supposed in the argument, but they all 
involved the fallacy, that the General Assembly and County 
Commissioners have an independent power to tax property to 
the extent of 663 cents on the $100 value, whereas there is no 
such power, and the right to tax property depends on the cap- 
itation tax. Both must be exercised jointly, in order to pre 
serve the equation of ‘taxation. 


Per Curram. Order below reversed, and 
petition dismissed. 
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Reape, J. I agree with the Chief Justice, that no corpor- 
ation is created by the act, and, that therefore, the mandamus 
must be dismissed. 

I do not agree with him and my learned brothers, RopMAN 
and Dick, that the Legislature has no power to contract a 
debt to build a new Rail Road without a vote*of the people; 
but I do agree that the Legislature has no power to give or 
lend its aid to others to build a new Rail Road without a vote 
of the people. Inso far as the questions discussed in this 
case, are involved in the case of Galloway vy. Jenkins, (ante, 
147.) I feel myself bound by that decision, although I did 
not concur in it. But 1 am wholly unable to comprehend how 
it follows, that because the State cannot lend its aid to others 
to build a Rail Road for their benefit, that, therefore, it can- 
not build a Rail Road out and out, for its own benefit! If the 
Constitution forbade the Legislature to lend the aid of the 
State to New York to build a State House or Penitentiary 
for New York, would it be supposed, that, therefore, the Leg- 
islature could not build a State House or Penitentiary, “ out 
and out,” for North Carolina? Or would it be supposed that 
this view was answered by the argument, that the greater 
includes the less, and if it cannot build a Road with the aid 
of others, it cannot build one without such aid? It is said 
that the object was to prevent the Legislature from contract- 
ing new debts. And yet it is admitted that it may contract 
new debts for other purposes than Rail Roads. If the object 
was to keep the State from going in debt, why not keep it 
from going in debt for other purposes? “If a farmer have a 
field requiring a fence on three sides, would it do any good 
to fence it on only two sides?” But Iwill not pursué the 
matter further. And I purposely refrain from approving or 
disapproving the internal improvement policy, because it is 
nota Judge’s province to do so. I only seek to expound 
what has been done by the Constitution and by the Legisla- 
ture. If the law-makers have erred in matters of policy, the 
remedy is with the people. 3 
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My construction of the taxing power of the Legislature, 
under the Constitution is as follows: 

1. The first object of the Convention, in the 5th Art. of the 
Constitution, was to provide for the ordinary and current 
“expenses of the government. That is done in sections 1, 2, 
and 8. And for that purpose the tax is limited to $2 on the 
poll, and the same amount on $300 worth of property, and the 
equation must be observed. This was thought to be sufficient 
for the ordinary and economical administration of the gov- 
ernment. 

2. We had a considerable public debt, and, after providing 
for current expenses, the next consideration was, how is the 
public debt to be met? And the 4th section provides, that a 
‘special tax shall be laid for that. 

In regard to the construction of the first four sections, I do 
not understand that there is any difference of opinion among 
the Judges, except it may be as to what constitutes ‘‘the pub- 
lic debt.” 

.8. Taxation is not the subjeet of the section except inci- 
‘dentally, Having provided in sections 1, 2, and 3 for ordi- 
nary expenses, and in section 4 for the public debt, the next 
consideration was, to provide for extraordinary occasions, 
And for such occasions the 5th section provides, not that 
taxes shall be laid, but that bonds shall be issued; and,-as 
incident to the bonds, special taxes may be laid, not to pay 
the bonds, but only the interest, leaving the bonds as a part 
of the public debt, to be provided for under section 4. The 
power to issue these bonds is unrestricted. From the very 
nature of the case it must be so. If an extraordinary and 
unforseen occasion is,to be met, how is it possible to limit the 
means unless you foreknow the occasion? If there be an 
insurrection, bonds must be issued to meet it; but whether ® 
large or small amount, must depend upon whether it be a 
large or small insurrection, and so with any other occa8ion. 
It ought not to be supposed, that a Constitution would be 
framed with such limitations upon the taxing power, as that 
the vessel of State will sail safely in fair weather, to be 
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wrecked in the first storm. We may well impute it to wisdom, 
to provide that ordinarily there shall be light taxes and 
economy in expenditures, but when any extraordinary neces- 
sity arises, the whole power of the State must be unloosed to 
meet it. It is admitted that the counties, for special purposes 
and with the approval of the Legislature, may, under section 
7, levy a tax without limit and without a vote of the people. 
It was supposed that extraordinary necessities may fall 
upon a county. And may not extraordinary necessities fall upon 
the State? It need not be inferred that either county or 
State taxes will be excessive because the counties and Legis- 
lature have the power in extraordinary cases to make them so. 
Until the new Constitution, there was no restriction whatever 
upon the power of the Legislature to tax; and yet the taxes 
were never burdensome. There was supposed to be a suffi- 
eient check in the accountability of the representative to his 
constituents. The restriction in our new constitution is deemed 
a wise one—induced, probably, by the new order of things, 
and intended to protect the non-property holder from an 
oppressive poll tax, and the property holder from an unequal 
property tax, for the ordinary purposes of the government. 

I admit that the Legislature cannot give or lend anything 
to Rail Roads which belong to others, without a vote of the 
people; but if any extraordinary occasion or necessity arises, 
the Legislature may do anything for the State which the occa- 
sion may require—may issue bonds at par without limit and 
without tax, and issue them below par with a special tax. 
For any abuse of this power the representative is responsible 
to the people. All that the Court can say is, thus is it written 
in the Constitution. 


Ropman, J. This petition is filed by the University Rail 
Road Company, claiming to be a corporation, to compel the 
Governor and Public Treasurer to issue to it certain bonds of 
the State as required by an act of Assembly ratified 30th 
January, 1869, amended by an act ratified 1st April, 1869. 
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Thé Judge below granted a peremptory mandamus, and the 
Respondents appealed. 

The first question is, Who is the petitioner, and has ita 
legal capacity to demand relief of the nature prayed for? 

Section 1 of the Act of 30th January, 1869, enacts: “That 
there shall be a body corporate and politic, known as the 
University Rail Road Company, with corporate powers and 
franchises to the same extent as are possessed by the North 
Carolina Rail Road Company.” 

Section 2 requires the Company to build a Railroad from 
some point on the North Carolina Railroad to Chapel Hill. 

Section 3. “ The affairs of said University Railroad Com- 
pany shall be managed by a Board of five Directors, to be 
appointed by the Governor of the State, which board shall, 
out of their number, choose a President.” &c. 

Section 4. “The Board of Directors shall appoint their 
officers and fix their compensation, and the salary of the Pres- 
ident, subject to the approval of the Governor. 

Section 5 provides for the issuing, by the Treasurer of the 
State, to the President of the Company, of bonds to the 
amount of $300,000, to be signed by the Governor and coun- 
tersigned by the Treasurer. . 

Section 6 authorizes the Board to make certain contracts 
for building the road, and for the use of the rolling stock of 
the North Carolina Railroad Company. 

Section 6 levies a tax of one-hundredth of one per cent on 
all the property in the State, to pay the interest on the bonds. 
The amendment of Ist April only changes the number 6f 
Directors to seven. 

Without any minute criticism on this Act, it may be con- 
ceded to the petitioners, that its effect was to create an 
inchoate corporation, to consist of certain persons to be named 
by the Governor, to act as agents and for the exclusive benefit 
of the State in building the Rail Road, and that on the ap- 
pointment of these persons, the corporation became perfect. 
This concession, however, is made subject to the consideration 
whether the persons thus to be appointed by the Governor 
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were not public “officers,” and if so, whether such appoint- 
ment was invalid for want of confirmation by the Senate 
under Art. III, Sec. 10 of the State Constitution. 

I concede also to the petitioners, for the sake of the argu- 
thent, that public agents of this sort (if rightfully appointed,) 
may maintain mandamus against the Governor, to compel him 
to perform a mere ministerial act necessary to enable them to 
perform their public duties. 

With these concessions there will remain but two questions 
preliminary to the consideration of the main questions in this 
case. ‘ 

The main questions are : 

1. As to the constitutionality of the act of Assembly in 
reference to Art. V, Sec. 5, of the Constitution. 

2. Whether the Act is unconstitutional in reference to Art. 
V, Sec. 1, of the Constitution. 

The preliminary questions are : 

1. The Constitutionality of the appointment of the Directors 
by the Governor without confirmation by the Senate. 

2. Whether the act of which it is sought to enforce the per- 
formance, is a mere ministerial one, or one in which the Gov- 
ernor has a discretion; in which last case it is admitted man- 
damus will not lie. 

As to the first preliminary question : 

The Constitution, Art. ITI, Sec. 10, says, “The Governor 
shall nominate, and by the advice of a majority of the Sena- 
tors elect, appoint all officers whose offices are established by 
this Constitution, or which shall be created by law, and whose 
appointments are not otherwise provided for, and no such 
officer shall be appointed or elected by the General Assembly.” 
Were the Directors “ officers” in the sense of this section of 
the Constitution? If they were, it is clear they were created 
by law subsequent to the Constitution; and then the only 
question remaining for consideration under this head would 
be, whether the words “whose appointments are not other- 
wise provided for,” mean, otherwise provided for by the Con- 
stitution, or, otherwise provided for by the law creating them. 
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Were these Directors, “officers?” In 7 Bacon’s Abridg. Title, 

Offices and Officers, p. 280, it is said: “any man is a public 
officer who hath any duty concerning the public.” Jn U. 8. 
vs. Hartwell,6 Wall, 385 it is said, “ An office is a public 
station or employment conferred by the appointment of gov- 
ernment. The term embraces the ideas of tenure, duration, 
emoluments and duties,” and it was held, that the clerk of an 
assistant treasurer, was an officer within the meaning of a 
highly penal act. In State ex. rel. Worthy vs. Comm. of Moore 
county, ante, 199, this Court recently had occasion to 
consider who were officers of the State, under Amendment 
XIV of the Constitution of the United States. 

In that case the Court, without professing an exhaustive 
enumeration, included under that definition such persons as 
standard keepers, stray valuers, entry takers, inspectors of 
flour, county surveyors, county trustees, &c. But that deci- 
sion proceeded greatly upon those persons being required by 
law (Rev. Code, ch. 66) to take an oath to support the Con- 
stitution of the United States, a ground which would not be 
applicable here. There are, however, two sections in the 
State Constitution from which it may be gathered what kind 
of State agents that instrument intended to class as “officers.” 
Art. XIV, Sec. 5 says: “In the absence of any contrary pro- 
vision, all oficers in this State, whether heretofore elected, or 
appointed by the Governor, shall hold their positions only 
until other appointments are made by the Governor,” &c. All 
other officers having been elsewhere provided for by the Con- 
stitution, there was nothing for this section to operate on, 
except the class of State agents to which these directors belong, 
viz: such as the directors of the several Asylums (Rev. Code, 
ch. 6) and the State directors in the various banks and rail 
road companies in which the State had stock ; and we know, 
that in fact, it was applied to these without any question of 
its propriety. Art. XIV, Sec. 7 says: “No person shall hold 
more than one lucrative office under the State at the same 
time; Provided, that Officers in the militia, Justices of the 
Peace, Commissioners of public charities, axd Commissioners 
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appointed for special purposes, shall not be considered officers, 
within the meaning of this section,” thereby implying that com- 
missidners for speeial purposes were “ officers,” within the 
meaning of the Constitution elsewhere, and that special words 
of exclusion were necessary in the particular case. 

Then what is the meaning of the words, “unless otherwise 
provided for,” in section 10? It seems clear that they mean 
“onless otherwise provided for in the Constitution.” For 
nearly every officer the Constitution expressly provides the 
manner of appointment, but its framers seem to have appre- 
hended that some might have been omitted, and, therefore, 
put in this general clause to cover all others. To read the 
words as applying to the Act of Assembly creating the office, 
would make them useless, for, in the absence of all constitu- 
tional provision on the subject, such would be law; for in such 
absence the General Assembly, in creating an office, surely 
might prescribe how it should be filled. Moreover this mean- 
ing would seem to be absolutely excluded by the words ; “and 
no such officer shall be appointed or elected by the General 
Assembly,” where “appointed” must refer to an appointment 


by the Governor alone. 


Second preliminary question : Is the act which is required 
to be done a merely ministerial one? It is conceded that if 
the respondents, may exercise a discretion in respect to it, its 
performance cannot be compelled by mandamus. The act is 
merely ministerial in its nature; but it seems to me that the 
time for its performance is left discretionary. It will be 
observed that the language of section 5 of the act of the 30th 
January, 1869, is not imperative. It says: “To secure the 
completion of said road, coupon bonds of the State are hereby 
authorized to be issued,” &c. If we give to this word its 
proper weight, it can hardly be supposed that the Legislature 
intended to make it imperative on the Governor and Treasurer 
to issue in one mass bonds to the amount of $300,000 immedi- 
ately on the passage of the act, and without any regard to the 
price at which they could be sold. It could never have been 
intended that the State should be thus made the victim of the 
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brokers of Wall Street without help from any quarter. The 
language was, therefore, purposely, permissive only, and the 
intention was that the Governor should put these bonds on 
the market, only as funds might be needed for the work on the 
Road, and only when in his opinion the price offered was a 
reasonable one. That discretion he has exercised by refusing 
to deliver them at this time. 

I conclude from these considerations, lst. That the Diree- 
tors of the University Rail Road Company were such public 
officers as required confirmation by the Senate; that the 
appointments, having been made by the Governor alone, were 
invalid, and that consequently the inchoate corporation con- 
templated by the Act has not yet been perfected, and that there 
being no person in esse entitled to receive the bonds spoken of 
in the Act, the Respondents could not lawfully issue them: 
2nd. That the act to be performed was purposely left discre- 
tionary as to the time of its performance, and hence cannot be 
commanded by this Court. 

As these views dispose of the present case, we might decline 
to go farther into the consideration of the main questions 
which have been argued. But aware, as we are, that the prin- 
cipal object of this suit was to obtain the opinion of this Court 
on the constitutionality of that part of the Act of 30th January, 
1869, which authorizes the issue of State bonds to build the 
University Rail Road, and on the constitutional limit of State 
taxation; and aware, also, of the profound interest with which 
both of these questions are regarded by the people of the State, 
and of the important consequences which will result from our 
decision, the Court is not willing, when it has formed a decided 
opinion, to avoid its expression,and permit the case to go 
off on matters in which it may be possibly amended hereafter. 

The first of the two main questions mentioned above, arises 
under Art. V, Sec. 5, of the Constitution. It is conceded that 
the power of the General Assembly to borrow money to build 
a Rail Road, is not prohibited by the first clause of that sec- 
tion, provided a tax be levied in the same bill, and, provided, 
the constitutional limitation, if there be one applicable, is not 
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exceeded. But the second clause forbids the General Assembly 
“to give or lend the credit of the State in aid of any person, 
association or corporation, except to aid the completion of such 
Rail Roads as may be unfinished at the time of the adoption 
of this Constitution,” unless it be submitted to a vote of the 
people. It will probably be conceded that the clause intended 
in general to prohibit the credit of the State from being given 
“in aid” of any new Rail Road. But it is contended that 
here the State does not act “in aid of” any one. If proposes 
to build the road through its own agents, entirely with its 
own means, and for its own exclusive benefit. I admit that 
the act here contemplated to be done, is not literally prohib- 
ited, but, in my opinion, it is prohibited by a natural and rea. 
sonable, and, therefore, necessary construction of the terms 
used. That cannot be done indirectly, which cannot be done 
directly. A prohibition to go one mile in a certain direction, 
is a prohibition to go two; a prohibition to spend one dollar 
for a certain purpose, is also a prohibition to spend more than 
one dollar; and a prohibition to render any aid to another in» 
doing a certain act, must by all reasonable rules be construed 
as a prohibition against doing the act at all. In Dwarris on 
Statutes, 737, citing Bacon’s Maxims, it is said: If the Statute, 
1 Ed. 6, had been, that he that should steal one horse, should 
be ousted of his clergy, then there had been no question at all 
if a man had stolen more horses than one, but that he had been 
within the statute, for omne majus continet in se-minus. To 
hold that when the General Assembly is solemnly prohibited 
from using the credit of the State in giving the slightest aid to 
any one else in the building of a Rail Road, it may, neverthe- 
less, use that credit to build the whole road; that when it is 
forbidden to impose any part of the burden on the people, it 
may impose the whole, would seem to be the exercise of an 
uncommendable astuteness to explain away to nothing, solemn 
language intended to be the bulwark of the people's rights. 
The rules for the construction of statutes (and. the Consti- 
tution is a statute of the highest class) are clear and settled. 
If an adherence to the letter will lead to an absurdity, or will 
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defeat the plain intention, the literal construction must be 
departed from. To cite the well known instance: A statute 
enacted that any person who drew blood in a public street 
should be punished capitally; a person walking in the street 
was taken with a fit, and fell; a surgeon near by bled him on 
the spot, and restored him to health; did the surgeon violate 
the spirit of tne statute? To illustrate still farther the danger 
of a too literal construction: Suppose the word “person” had 
been left out of the second clause of Section 5, could the Legis- 
lature, in that case, have given the credit of the State toa 
single person in aid of a Rail Road? Or, suppose the word 
“person” had been retained, and the word “association” had 
been omitted, could it have given it to a partnership of several 
persons? It will scarcely be contended that the omission of 
either of these words would make any difference in the spirit 
and meaning of the section, yet by a strictly literal construc- 
tion, the difference would be very great. It is to be observed, 
too, that this is not a penal statute, and, therefore, to be 
strictly construed, but one reserving rights to the people; and 
Sec. 27 of the Declaration of Rights, prefixed to the Constitu- 
tion, says; ‘‘All powers not herein delegated remain with the 
people;” it must, therefore, receive a liberal construction to 
advance the remedy and suppress the mischief. In the con- 
struction af a new statute we must look at the old law, the 
mischief, and the remedy intended to be applied. 

The old law here was that the Legislature could contract 
an unlimited State debt, and by the abuse of this power for 
works of internal improvement, threatened the bankruptcy 
and dishonor of the State, and the ruin of the people; the 
remedy intended was, to restrict the power of the Legislature 
to incur debts, and as the building of rail roads had been the 
most fertile source of the abuse, to restrict it especially in 
reference to that, by requiring the previous sanction of the 
people. 

The same reasons which made it proper for us to consider 
the constitutionality of the Act of 30th January, 1869, in 
reference to the section of the Constitution just discussed, 
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induce us to consider it also as affected by Section 1 of the 
same Article. Section 1 says: “'The General Assembly shall 
levy a capitation tax on every male inhabitant of the State” 
between certain ages, “‘which shall be equal on each to the 
tax on property valued at $300 in cash,” “and the State and 
County capitation tax combined, shall never exceed two dol- 
lars on the head.” It is too plain to admit of an argument, 
that the intent of this section was to establish an invariable 
proportion between the poll tax and the property tax, and 
that as the former is limited to two dollars on the poll, so is 
the latter to two dollars on the three hundred dollars valua- 
tion of property. The motives for such a limitation may be 
inferred from the provisions of the Constitution itself, without 
looking at the debates in the Convention, to which we were 
referred. The Constitution admitted to the suffrage a class 
of persons who had never been entitled to it before, equal in 
numbers to about one half of the former voting population, 
and this class was at that time almost universally destitute of 
property. It was foreseen as at least possible in the somewhat 
unnatural condition of things then existing, that whichever of 
these two powers should obtain a majority in the Legislature, 
might attempt to put on the other an undue portion of the 
public burdens through taxation; to prevent the confiscation 
of property by numbers, a proportion was established; to pre- 
vent the oppression of numbers by property, the poll tax was 
limited. This proportion and this limit apply equally to all 
State taxes whatever, but not with equal force. As to some, 
it is absolutely imperative, and a tax laid contrary to its pro- 
visions would be void. As to others, from the nature of the 
objects of the tax, and from the provisions of the Constitution, 
it seems to me to be merely directory; that is te say, addressed 
to the discretion of the Legislature,and to beregarded, if possible, 
consistently with the attainment of the great objects of the 
Constitution, but if these cannot be attained within the limits 
and proportions prescribed, then to be disregarded. And of 
this possibility the Legislature must necessarily be the exclu- 
sive judge. The important question is, what are the excep- 
tions from the general rule: 
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1. It seems to me that the interest and principal of the 
public debt which existed at the adoption of the Constitution, 
and which was not repudiated as having been incurred in sup-- 
port of the rebellion, is clearly an exception. The Constitu- 
tion, in respect to the debt of the State, shows a manifest 
intention that what was then owing should be secured and 
finally paid, and that it should not be increased for any but the 
most necessary purposes, (or such as were supposed to be so0,) 
and then only under such guards and restrictiong as would, it 
was believed, suffice to insure economy and moderation. ‘Sec- 
tion 6 of the Declaration of Rights r enews the pledgeof the faith 
of the State to the payment of the existing debt; and Sec. 4 
of Art. V, provides for the prompt payment of the interest, 
‘and the eventual payment of the principal, by a tax on the 
property of the State. When we consider the uncertainty 
‘which must necessarily have existed as to whether taxation 

within the :limits prescribed by Sec. 1 would suffice for these 
scherished purposes, and that the tax to effect them is to be 
aid on property alone, thereby entirely disregarding the pro- 
yportion established by Section 1 between property and polls, 
‘meare foreed to the conclusion that Sec. 4 was intended to 
be in.all respects independent of Sec. 1, if it should be found 
mecessary to render it so, in order to give it due effect. If 
-dueveffect can be given to it consistently with the general 
mmode of taxation by ad valorem prescribed in Sec. 3, and with 
dhe jimit, prescribed in Sec. 3, and in Sec. 1, then 
dhese general provisions were to be observed; but if 
‘that conld not be done, then, on the principle that a. special 
iprovision overrides, in the particular case provided for,-all 
‘anerely general rules, the general:rule must be disregarded. I 
seannot:coneur, therefore, with Mr. Haywood in his view of the 
‘meaning of the word “specific” in Sec. 4. He considers it as 
eoatradistinguished from ad valorem. That may be its tech. 
‘uieal.'and.usual meaning in Acts of Congress relating to 
o duties on imported goods, but in this place it: means:merely a 
‘tax devoted tothe specified purpose, The-accomplishment of . 
othe: purpose proposed in Sec. 4 does not require any deviation 
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from the general rule of uniform ad valorem taxation, and, 

therefore, none can be admitted. 

. 2. Sec. 5 permits the Legislature to contract new debts in 
behalf of the State: Ist. To supply a casual deficit, or to 
suppress insurrection or invasion, whether the bonds of the 
State are at par or not, without levying a special tax to pay 
the interest. 2nd. For the ordinary and legitimate purposes 
of State government; if the bonds are at par, without levying 
such a tax. 3rd. To aid in the completion of such Rail 
Roads as were begun and unfinished at the adoption of the 
Constitution. For all other purposes they are forbidden to 
contract any new debt without submitting the question to a 
vote of the people. These objects of permitted taxation are 
distinguished from each other by the character of the condi- 
tions imposed on them respectively, and by the greater facility 
with which debts may be incurred for one of the purposes 
than for another. To suppress invasion, &c., the Legislature 
may contract a debt without levying a tax to meet ti@inter- 
est: for other legitimate but not equally pressing uses of the 
State (including the aid to unfinished Rail Roads) it cannot. 
But all these objects are embraced in the same section, and as 
respects their liability to come within the operation of the 
limitation in Sec. 1, they all stand on the same footing. No 
distinction in this respect is made; if the State cannot exceed 
the limitation for one of the objects, it cannot for another. 
We can scarcely suppose that the Constitution intended to 
cripple the power of the Legislature in borrowing money to 
suppress invasion, The limit of taxation might have been 
already reached; and in that case it would be impossible for 
the State to borrow, as it could not tax to pay either the 
interest or the principal, and there is no provision in such a 
case for leaving the question to the people. This considera- 
tion of itself will suffice to prove that as to the taxation per- 
mitted by this Section, the limitation in Sec. 1, is not appli- 
cable. It must be noted however that in this Seetion, (5) 
there is no such command, as there is in Sge. 4, that the tax 
raised for the objects embraced shall be levied on property 
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alone. On the contrary, the Legislature is left at liberty to 
levy the tax as it may think best, either on property, or polls 


or on purchases, &c., or on all combined, subject only to the. 


qualification, which there is no power to dispense with, that the 
tax on property shall be uniform and ad valorem. Iam there- 
fore of the opinion that the limitation of taxation prescribed 
by Sec. 1, is not imperative as respects taxes laid for the pur- 
poses contemplated in Sec. 5: that it must of necessity be 
construed as only directory or monitory to the Legislature, 
and that its observance cannot be enforced by the Courts. 
The view which I take of the constitutional powers of the 
Legislature may possibly be unsatisfactory to two classes of 
persons; to those who are interested in the construction of 
new rail roads, and those who imagined that the Constitution 
had imposed an absolute limit to taxation for all purposes. 
By both it should be remembered that it is not the duty, or 
within the power of the Judges of this Court to make the law, 
but @mply to declare it as they may conscientiously find it to 
have been made by the legislative representatives of the people. 
To the first class it may be further suggested, that if the roads 
in question are so necessary to the welfare of the State as to 
make their construction at this time, and under the present 
circumstances, wise and judicious, it is not probable that the 
people will refuse that sanction which they have retained the 
right to give or refuse, and which, if given, avoids all further 
question. To the second class it may be suggested, that the 
attempt to limit the legislative power of taxation in the manner 
of this Constitution is altogether novel, and if a short expe- 
rience has shown it to be wise, it is entitled to the credit of 
being original; that no constitutional restrictions, however 
skilfully drawn, can ever form an effectual barrier to the effects 
of legislative folly or venality; that if legislators necessarily 
are entrusted with great powers over the estates of their con- 
stituents, the possession of such power should lead to an 
increased care in selecting them; and finally that by the con- 
struction which I have endeavored to maintain, the two chief 
objects of the Constitution in reference to this subject will 
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have been attained,—the security of the existing State debt, and 
(except under the most extraordinary circumstances) an abso- 
lute and certain limit to its future increase. 

I have purposely refrained from discussing any of the ques- 
tions which in the arguments of counsel were suggested as 
possible, arising out of the possible priority of passage of tax 
bills for purposes not of primary importance, over those which 
were, and also of questions which might arise in case the Leg- 
islature should wantonly absorb the full limit of taxation for 
State purposes, leaving no margin to the counties for their 
necessary objects. These do not naturally arise out of this 
case. With the wise and patriotic legislation which we may 
hope for, and with that due obedience to the monitory, as well 
as to the imperative parts of the Constitution, which the people 
have a right to expect, it is scarcely possible that such ques- 
tions can ever arise. It would be unwise and not in conform- 
ity with the practice of this Court, to undertake to deci them 
in advance. 

In my opinion the judgment of the learned Judge below 
should be reversed and the complaint dismissed. 


Dick, J. The important questions which are involved in 
this case were ably discussed by counsel, at the bar, and they 
have been maturely considered by the Court. I concur with 
the other Justices in believing that the act incorporating the 
University Rail Road Company, is unconstitutional, and the 
reasons for such opinion are fully stated by Chief Justice 
Pearson and Justice Rodman. The difference of opinion upon 
the Legislative power of taxation has caused some delay in 
the decision of this case. I think it proper to state the con- 
clusions at which I have arrived, without attempting any 
elaborate argument on the subject. 

The power of taxation is one of the chief attributes of sov- 
ereignty, and no constitutional government can exist without 
it. In republican governments the usual sqagp-guard against 
the abuse of this power, is the responsibility of the legislature 
to its constituents. Until the formation of our present gov- 
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ernment no other safe-guard against unjust and oppressive 
taxation was placed in the Constitution of this State. 

When the Convention of 1868 met to re-model our State 
government, it saw proper to impose some constitutional re- 
strictidns upon the Legislature in relation to the exercise of 
this power. . 

We must suppose that the framers of our government did 
not intend by these restrictions to limit the Legislature in 
- such a manner as to prevent it from sustaining the honor and 
credit of the State, providing for the exigencies of the gov- 
ernment, and advancing the best interests of the people. We 
ought to consider the circumstances by which the Convention 
was surrounded, and construe these restrictions with due libe. 
rality. It seems to me that the Convention in framing that 
part of the Constitution which relates to taxation had several 
objects in view. 

TH first object was to secure the honor and credit of the 
State. There was a large State debt which had been incurred 
in developing the resources of the State; and not only com- 
mon honesty, but good policy required that it should be 
secured, and the accruing interest promptly paid. For the 
purpose of gaining public confidence, the solemn assurance 
was placed in the Declaration of Rights (Art. 1, Sec. 6,) that 
the State debt “shall be regarded as inviolable and never be 
questioned;” and then to meet this obligation the imperative 
duty was imposed upon the General Assembly to make provi 
sion for its payment “‘by appropriate legislation and adequate 
taxation.” (Art. 5. Sec. 4.) Upon a question in which the 
honor and credit of the State are involved, we cannot believe 
that any restrictions are placed upon the Legislature which 
would in any manner prevent it from promptly performing an 
imperative duty. 

The object of the Convention in Art. 5, Sec. 1, was to pro- 
vide a system of general taxation for the ordinary expenses 
of the covet which is to operate witha just equality 
upon the citizens and property of the country. The capita- 
tion tax is limited to two dollars on the head, and for the pur- 
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poses of general taxation, the tax on three hundred dollars 
worth of property cannot exceed that amount. Sections 1, 
2, and 3, establish a general revenue system for the State; and 
sections 4, and 5, provide special taxes for the State indebted- 
ness, unexpected exigencies, and for the completion of unfin- 
ished railroads. 

The ebject of section 5, was to place a restriction upon the 
increase of public debt until the bonds of the State shall be 
at par. This restriction cannot, under any circumstances, 
extend to a debt incurred for a casual deficit, or for suppress” 
ing insurrection or invasion; and when the bonds of the State 
are at par, the restriction ceases as to all new debts in behalf 
of the State. 

The restrictions in this section require the Legislature to 
provide for the payment of the interest of any new debt in- 
curred by a special tax. As to this tax the Legislature 
becomes directly accountable to its constituents, and is, in 
general, a sufficient security against improper legislatfem in a 
republican government where elections are tree and frequent. 
This section dozs not regulate taxation, but provides the manner 
in which new debts are to be incurred for the general welfare 
of the people. The Convention evidently contemplated the 
necessity of incurring new debts, outside of the ordinary ex- 
penses of the government; and if the State credit had heen at 
par no restriction would have been placed on the Legislature 
in this respect. The debts to be incurred are to be “in behalf 
of the State,” and for the benefit of all citizens, and not for 
any special locality or section. 

When the State can get par value for its bonds, and expends 
the money for the equal benefit of all its citizens, then there 
can be no impolicy or danger in using it credit for such pur- 
poses. The debt isincurred by all for the benefit of all. The 
special tax mentioned in this section must be adequate for the 
purposes intended, and cannot be regulated and restricted by 
Section 1. , 

In my opinion, no new rail road can be built with State aid 

unless the subject is submitted to a vote of the people, &c. 
(Art. V, Sec. 5.) 
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If it was intended that the special taxes mentioned in See- 
tion's 4 and 5 were to be restricted by the equation established 
in Sec. 1, then we must believe that the Convention either 
greatly over estimated the sources of taxation, or was not 
honest in its solemn pledge, “to maintain the honor and good 
faith of the State untarnished,” and was so unwise as not to 
provide for emergencies which might arise in the administra- 
tion of the government. I am not disposed by a narrow con- 
struction of Article V of the Constitution, to cast such impu- 
tatjons upon the framers of our government. I cannot believe 
that the Convention intended to make the very existence of 
the government dependent upon a certain equation of taxation. 

The power of the Commissioners of a County to levy taxes, 
is limited and regulated by Art. V, Sec. 7, and Art. VII, Sec. 
T, as follows: 

Ist. County taxes shall be levied in the same manner as 
State gages. 

2d."8tch taxes shall never exceed the double of the State 
taxes, except for a special purpose. 

3d. Taxes for a special purpose must have the special appro- 
val of the General Assembly. 

4th. If this special purpose is for necessary expenses, and is 
approved of by the General Assembly, then the extent of the 
necessity is the only limit of the tax. 

5th. No debt, &c.,.can be incurred by a County, except for 
necessary expenses, unless by a vote of the people. 

6th. Necessary expenses are such as are incurred by the 
Commissioners in the general supervision and control of County 
affairs, as specified in Art. VII, Sec. 2. 

The wisdom of the policy of placing restrictions upon the 
representatives of the people as to the subject of taxation, has 
been greatly doubted by the wisest statesmen. It is not my 
purpose to question the policy, but to construe the instrument 
which contains it. The consideration of the great interests 
of the State, as connected with a liberal and enlightened sys- 
tem of internal improvements, belongs not to the judicial forum. 
Judges must construe the law as it is written. 
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I concur in the“opinion that the proceedings in this case 
must be dismissed. 


Serrie J. I do not propose’to discuss all of the questions 
involved, but merely to state my conclusions upon some of the 
most important points. I concurred in the dissenting opinion 
of Justice REaps, filed at the last term of this Court, in Gal- 
loway v. Jenkins, ante 147, which case covers some of the 
questions involved in this. Regarding them, however, as 
res adjudicate, I have not sought to disturb that opinion, but 
} have acquiesced in its conclusions. 

In this case, I am of the opinion that the first objection 
presented by the Chief Justice is fatal, and that the motion 
for a mandamus must be dismissed. 

This brings us to the consideration of a still more important 
question, to wit; Thejpower of taxation under the Constitution. 
It was contended upon the argument that Art. 5, Sec. 1, 0f the 
Constitution,establishes an equation between the tax on the poll 
‘and property, which cannot be disturbed for any purpose. The 
reply is, that it is not tojbe "presumed that the sovereign in- 
‘tended to part with this vital’power, and we cannot construe 
vague and uncertain language so as to produce that result. 

It is apparent that this construction would effectually 
destroy the most cherished objects of the Constitution. « It 
would virtually repudiate the old debt, notwithstanding the 
| Declaration of Rights solemnly pledges the honor and good 
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faith of the State for its payment, and proclaims to the world 
“that it shall be regarded as inviolable and never be ques- 
tioned;” and notwithstanding the further fact that the Gen- 
eral Assembly is requiredjby the 4th section of the same Art. 
of the Constitution, to provide for the prompt and regular 
payment of the “interest on the public debt,” and after 1880, 
to “lay a specified annual tax,” to be devoted to the payment 
of the public debt. This is a solemn injunction, but not more 
so than many others in the;Constitution. The demands of the 
present and future are equally as binding upon us as those of 
ithe past. I acknowledge them all to their full extent. 
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The Constitution, Art. 9, Sec. 2, requires the General As- 
sembly to “ provide by taxation and otherwise, for a genera} 
and universal system of public schools, wherein tuition shall 
be free of charge to all the children of the State, between the 
ages of six and twenty-one.” 

This provision of the Constitution, involving as it does the 
honor and prosperity of the State, must become a dead letter, 
ignorance and vice must take the places of intelligence and 
virtue, and this promise made to the ear but intended to be 
broken in the heart, must stand as a perpetual reproach. The 
’ Constitution, it is true, in Art. 11, Sec. 3, imposes upon the 
General Assembly the duty of providing for the “erection 
and conduct of a State’s Prison or Penitentiary.” And in 
Sec. 10, of the same Art., it is declared that the General 
Assembly “shall provide that all the deaf mutes, the blind 
and insane of the State shall be cared for at the charge of 
the State. But the erection of the Penitentiary, now in pro- 
gress, must cease; and our Asylums must drive out their 
afflicted inmates and close their doors upon them. Bread is 
asked, but a stone is given. 

These beneficent provisions of the Constitution are,all to 
go down, in order to preserve “ the equation of taxation,” as 
it is called. But the mischief does not stop even here. It is 
adthitted that the government itself cannot exist twelve 
months under this construction of the Constitution. Are we 
to say that the framers of that instrument intended such 
results, and incorporated into it one provision overriding al¥ 
others, and before which everything else must bow, even the 
government itself? By no means. The established rules of 
construction require us to look to the whole instrument; by 
doing so, in this instance, all the parts may be reconciled, and 
each perform its proper functions. 

I conclude that the “equation of taxation” applies only to 
the ordinary expenses of the State government. It does not 
apply to the public debt. 

Having discarded the “equation of taxation,” except for 
limited purposes, I mst go where the principle carries me. 











= 























JUNE TERM, 1869. 





Huw o. Kesstzr. 





I am unable to see how a line can be drawn leaving the old 
debt and the debt in behalf of wnjinished roads on one side, 
and everything else on the other. This establishment of the 
line appears to me to be arbitrary. I understand the term 
public debt, to include, not only the old debt, as it is called 
and known, and the debt contracted, or to be contracted, in 
behalf of unfinished roads, but also the debt incurred or to 
be incurred by the Legislature, in the exercise of its “power 
(1) to contract new debts, provided par value is obtained for 
them, without levying any tax; and (2) to contract new debts 
even if its bonds are below par, provided it lay a tax in the 
same bill to pay the interest.” __ 

I believe there is no diversity of opinion as to the power 
of the Commissioners to levy taxes for county purposes. 

I will not repeat the position, as it is asserted in the Opin- 
ions of the Chief Justice and Justices Reape and Dick. 


Per Curiam. 








SARAH HILL eo. TOBIAS KESSLER. 


The provisions of the State Constitution giving a Homestead and other 
Exemptions, apply to pre-existing contracts, as well as to such as 
were entered into afterwards; and do not thereby violate the provi- 
sions of the Constitution of the United States in regard to the obli- 
gation of contracts. 

Pearson, ©. J. dissenting. 

(Dean v. King, 13 Ire. 20; and Jacobs v. Smallwood, anie 112; cited and 
approved. ) 


RULE upon plaintiff, heard by Cloud, J., at Spring Term 
1869 of the Superior Court of Rowan. 

The plaintiff had sued the defendant to Fall Term 1867 of 
that Court, and for the prosecution of his suit had given bond 
on the 3d day of August 18¢6, with one Hodge as surety. At 
Spring Tetm 1869 this rule was obtained, to show cause why 
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other and better security should not be given, upon an affida- 
vit. that Hodge, since the preceding Term had had his home- 


stead and personal property exemption laid off in pursuance . 


of Art. 10, of the State Constitution, ‘and now has no property 
either personal or real, which is not embraced in the exemp- 
tion as aforesaid.” 

His Honor being of the opinion that the exemption in the 
Constitution did not apply to a contract created before the 
adoption of that Constitution, discharged the Rule; and the 
defendant appealed. 


Blackmer & McCorkle, for the appellant. 
Boyden & Bailey, contra. 


Reape, J. The question involved in this case is, whether 
the provision in our State Constitution exempting certain 
property from execution sale, impairs the obligation of pre 
existing contracts. 

The provision in the Constitution is as follows: 

Art. X, Sec. 1. The personal property of any resident of 
this State to the value of five hundred dollars, to be selected 
by such resident, shall be and is hereby exempted from sale 
under execution or other final process of any Court, issued for 
the collection of any debt. 

Src. 2. Every Homestead and the dwelling and buildings 
used therewith, not exceeding in value one thousand dollars, 
to be selected by the owner thereof &c., shall be also ex- 
empted.” F 

There has been suitable legislation to carry out said pro- 
vision. 

We concede that if this exemption impairs the obligation of 
contracts, either expressly or by implication, it is against the 
Constitution of the United States, and therefore void. 

The obligation of a contract is the duty of its performance 
according to the terms thereof. Any act which alters its terms, 
or enables either party, without the consent of the other, to 
alter or evade its terms, impairs its obligation, and is there- 
fore void. A promises to pay to B $100 on a given day. An 
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act requiring him to pay a day earlier, or allowing him to pay 
a day later, would alter the terms as to time, and impair the 
contract. So an act requiring him to pay $101, or allowing 
him to discharge the debt with $99, would alter the termsas 
te the amount, &c. 

We concede, also, that a contract must be understood to be 
made with reference to existing laws for its enforcement. 
And if, at the time of the contract, there are laws in exis 
tence for its enforcement, it is the same as if the State were 


“to say to the parties, there are now and so there shall con- 


tinue to be, laws to enable each party to enforce the contract. 
And after such assurance, if the State abolish, or injuriously 
change the remedy, it would be violative of the Constitution 
of the United States, and therefore void. 

The contract in this case was made before the constitutional 
exemption, and, therefore, when the debtor agreed to pay the 
creditor a certain sum, we are to enquire what was the remedy 
for the enforcement of that contract? 

It was to sue him, get judgment, issue a fi. fa., levy upon and 
sell such property as he might have subject to execution. 
Observe, not levy upon and sell any partiéular property, or 
all he might have; butonly such as might be subject to execu- 
tion. What is his remedy now under the Exemption Law? 
It is to sue him, get judgment, issue execution, levy upon and 
sell such property as he has subject to executiou. What is 
the difference in the remedy then and now? There is not 
only no injurious alteration, but there is no alteration at all, 
so far as the proceedings are concerned. 

It was formerly the case that, when a creditor got his judg- 
ment he had two remedies; one, the levy upon and sale of 
property, and the other, the imprisonment of the debtor. The 
Legislature abolished the remedy by imprisonment, which 
often brought the money when nothing else would, leaving 
only the remedy against the property. And ther it was con- 
tended that the abolishment of the remedy of imprisonment, 
impaired the contract. But the Courts, in repeated cases, 
decided otherwise. The true import of the law being, not 
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that the parties should have any particular or specific remedy, 
but a substantial and convenient one. In what way does the 
Constitutional exemption alter or impair the contract which 
these parties made? How is the remedy changed? What 
was the law at the time of the contract, and which became a 
part of it? Was it that all or any portion of the property 
which the debtor had at the time of the contract, should be 
liable to execution sale? Was that the creditor’s security 
for his debt? Certainly not. The contract was personal 
and was a lien upon nothing. Else, how would it be if the’ 
debtor had no property? Or if he had any, how would it be, 
if he should sell it? Or, how would it be with property 
acquired after the contract? Or how, if a subsequent and 
more vigilant creditor should get ahead, and take the whole 
in execution? Or, in case of the debtor’s death, how would 
the widow get dower, or a year’s provision? Or, how would 
funeral expenses have the preference over all other debts? 
These considerations make it plain, that no such element 
enters into the contract, as, that any particular property which 
the debtor has at the time of the contract, or which he may 
subsequently acquire shall be liable to execution, sale, &c., or 
that any particular remedy is guaranteed. The guaranty is 
that the contract shall never be altered by law, and that there 
shall be a remedy to enforce it: and the contract is made, not 
only with reference to the remedy existing, but also to such 
reasonable changes, as the interests of society require, and the 
State may think proper to make. 

Against this view, it is contended, that there are express 
decisions to the contrary. If there be such by the Courts of 
our sister States, they are entitled to respectful, and if by. the 
Supreme Court of the United States, or by our own Court, 
they are entitled to the highest consideration. 

The cases most pressed upon our attention in favor of the 
creditor are Bronson v. Kinzie,1 How. 311, and McCracken 
v. Haywood, 2 How. 608, both decided by the Supreme 
Court of the United States. Bronson v. Kinzie, was a case 
where it was provided in a mortgage deed, that if the money 
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secured was not paid at agiven time, the mortgagee might 
enter and sell; and the Legislature of Illinois passed an act to 
the effect that the mortgagee should not enter and sell, as the 
contract said he might, but that he might enter and sell, upon 
certain conditions, not specified in the contract. This was 
clearly an alteration of the contract, and impaired its obliga- 
tion. Jt changed the contract of the parties. But, how is the 
contract changed in our case? Not atall. It stands word 
for word, as the parties made it. And so too, the remedy, as 
’ we have seen, stands word for word. 

The other case, McCracken v. Haywood, arose under an act 
of the Legislature, which allowed the contract to stand, and 
the remedy to stand, except that it provided, that when the 
property levied on should be offered for sale, it should not be 
sold unless it brought two thirds of its appraised value. The 
property was offered for sale and would not bring the price. 
What, then, was the Court to do? The act applied to all the 
property the debtor had, and to all he might ever acquire. 
So that, whether he had much or little property, it could not 
be sold, and by no possible means could the creditor make his 
money. Clearly here was a deprivation @f all remedy. But, 
how is it in our case? The exemption does not cover all, but 
only so much of the debtor’s property, and does not exempt 
his future acquisitions. It does not clog the execution sale 
with unusual terms, which was the ground upon which Mc 
Cracken v. Haywood was decided, but leaves it unembar- 
rassed. And if it should happen, as in our case, that all the 
debtor’s property falls under the execution, it was not within 
the purview of the Constitution that it should, but is only the 
‘* accident,” of the debtor’s property, and does not affect the 
law. In the case of McCracken v. Haywood, the Court 
ordered the property to be sold for what it would bring, as 
the only remedy left to the creditor. 

Our attention was called also to an elaborate opin- 
ion of Judge Carpenter, of the Circuit Court of South 
Carolina, Purcell vy. Whaley, reported in the newspa- 
pers, declaring the exemption laws of South Carolina, 
which are substantially the same as ours, unconstitutional 
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- and void. The authorities relied on by the learned Judge 
were, among others of less jmportance, the aforesaid cases of 
Bronson v. Kinzie and McCracken v. Haywood; and we have 
seen they do not sustain him. 

Another case cited by him, and directly in point for him, is 
Dank v. Quackenbush, 3 Denio 594, decided first by the Sa- 
preme Court, and then by the Court of Appeals of New York. 
But the attention of the learned Judge was not called to the 
fact that, in that case, the Judges in the Court of Appeals were 
equally divided, and, therefore, the decision in the Court below 
stood; nor to the more important fact that, in a subsequent 
case, in 1854, in the same Court, Morse v. Gould, 1 Kernan 
281, the case of Dank v Quackenbush was reviewed and over- 
ruled. Again, the case before Judge Carpenter did not involve 
the point whether the Exemption Laws impaired the obliga- 
tion of contracts, and, therefore, his opinion upon that ques- 
tion is only a dictum. He states the principles involved in the 
case as follows: “The judgment was by law a vested right, a 
lien, a contract. Had the State the Constitutional power to 
divest the plaintiff of his right, and vest them in the defendant ? 
Upon the princip¥®s involved in the case, there is no difference 
between rights by mortgage, and by judgment; the former are 
specfic the latter general; but both are vested, legal rights,” &c. 
It will be seen, therefore, that the question involved,was not that 
of impgiring the obligation of contracts under the Constitu- 
tion of the United States, but of destroying liens and invading 
vested rights, under the Constitution of South Carolina. 
There is nothing, therefore, in that decision against our position, 
but the dictum of the learned Judge; for it is not pretended 
that in our case there was any lien or vested right. We are 
not, therefore, interested to inquire further into the learned 
Judge’s decision, that “liens” and “vested rights” cannot be 
abolished by the State Convention in framing their organic law. 

Our attention was called also to a decision of Judge Orr, 
of the Circuit Court of South Carolina, reported in the news- 
papers, sustaining the South Carolina Exemption Laws. 

We are not aware of a single decision, except as before 
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stated, either in the Courts of our sister States, or of the United 
States, in which general exemption laws have been held to be 
an infringement of the Constitution of the United States. 
There being no decision against them, let us see if there are 
any in their favor. 

The Legislature of New York, in 1842, passed an act, 
exempting from execution, in addition to former exemptions, 
“necessary household furniture, working tools and team, not 
exceeding $150 in value.” The creditor obtained a judgment 
upon a debt existing before the act, and levied on the debtor’s 
team, a pair of horses, and the question was, whether the 
exemption was good against pre-existing debts. The opinion 
of the Court was elaborate and able, and that the exemption was 
good—Morse v. Gould, supra. The opinion is the moreimpor- 
tant, as it reviewed and overruled a former case in the same 
Court, Dank v. Quackenbush, cited by Judge Carpenter. 

It also reviewed the cases of Bronson v. Kinzie, and Mc- 
Cracken v. Haywood, and indeed all the cases bearing on the 
subject, and distinguished them from that, as we have from 
this. In a late case in 9 Wisconsin, 559, Bawmbach v. Bade, 
the case of Morse v. Gould, supra, is revigwed and approved. 
And in Bronson v. Kinzie, Taney, C. J.,says: “A State Leg- 
islature may, if it think proper, direct that the necessary imple- 
ments of agriculture, or the tools of a mechanic, or articles of 
necessity in household furniture, shall, like wearing apparel, 
not be liable to execution on judgments; and regulations of 
this kind have always been considered in every civilized com- 
munity as properly belonging to the remedy, to be exercised 
or not, by every sovereignty, according to its views of policy 
orhumanity. It must reside in every State to enable it to 
secure its citizens from unjust and harassing litigation, and to 
protect them in those pursuits, which are necessary to the 
existence and well being of every community.” 

And in a subsequent case, Planter’s Bank v. Sharp, 6 How. 
301, Mr. Justice Woodbury, in delivering the opinion of 
the Supreme Court of the United States, enumerated exemp- 
tion laws, among the‘examples of legislation, which might be 
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constitutionally applied to existing contracts. And in Bigelow 
v. Pritchard, 21 Pickering, the Supreme Court of Massachu- 
setts decided that the Legislature might lawfully diminish 
the creditor’s remedy to enforce judgment, by exempting a part 
of the property of the debtor from attachment on mesne pro- 
cess, or levy of execution; for example, articles of furniture, 
bed and bedding, &c., necessary for a debtor and his family. 
And in Morse v. Gould, supra,, it is said that general exemp- 
tion laws are valid, “though a case might happen, possibly, 
where the exempt property would constitute all that the 
debtor possessed.” And in a late case, Stephenson v. Osborne, 
41 Miss. 119, reported in the April number of the American 
Law Review, p. 476, the Supreme Court of Mississippi decided 
that the Mississippi exemption law “was constitutional as to 
contracts existing at the time of its passage.” We have a 
decision of our own Court directly in point. In Dean v. King, 
13 Ire. 20, the Court decides, Ruffin, C. J. delivering the 
opinion, that the exemption of “a mare and five hogs,” under 
the act of 1848, was good against a debt contracted in 1846. 

The case of Dean v, King was this: The exemption laws 
of 1844 applied go debts contracted after Ist July, 1845, and 
it was insisted that the debt in that case was contracted before 
Ist July, 1845, although the bond for the contract was not 
executed until 1846. The Court said the exemption was not 
made under the law of 1844, because “a mare” was not em- 
braced in that law, but was made under the Act of 1848, and 
that it was valid. It is true that it does not appear that it 
was objected, that the Exemption Act of 1848 could not apply 
retrospectively, but it could not have escaped the attention of 
the Court, nor of the two eminent counsel who argued the case, 
that an exemption law of 1848, applied to a debt of 1846, did 
operate restrospectively as to the debt affected by it. 

We have, too, our legislative construction, and the practice 
- of our Courts under it, for the last twenty years. The Re- 
vised Code, adopted in 1856, makes the exemption of “one 
cow and calf, ten barrels of corn or wheat, fifty pounds of 
bacon, beef or pork, or one barrel of fish, all necessary farm- 
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ing tools for one laborer, one bed, bedstead and covering for 
every two members of the family, and such other property as 
the freeholders may deem necessary for the comfort and sup- 
port of such debtor’s family; such other property not to ex- 
ceed fifty dollars,” apply to all debts contracted since July 
Ist, 1845. Itis true that, by the Act of 1844, some of these 
Articles were exempted, but the bulk of them were not 
embraced in any exemption act until 1848, and yet they were 
made to apply to debts as far back as July Ist, 1845. 

So in 1866-’67, our Legislature passed an Act exempting 
“ All necessary farming and mechanical tools, one work horse, 
one yoke of oxen, one cart or wagon, one milch cow and calf, 
fifteen head of hogs, five hundred pounds of pork or bacon, 
fifty bushels of corn, twenty bushels of wheat, and household 
and kitchen furniture, not exceeding $200 in value.” And 
this was not restricted to subsequent contracts. Which 
is the more significant, as by the same Act a Homestead of 
one hundred acres without regard to value, was restricted to 
subsequent debts. So that exemptions applying to antece- 
dent debts have had the sanction of our Legislature and of 
this Court, and of the practice of all the Courts, tor the last 
twenty years. 

But then it is said that while that may have been so in 
regard to necessaries, yet our exemptions are too large; 
they are not necessaries. If it be conceded that the Legisla- , 
ture has power to exempt any thing as to existing debts, then 
what are necessaries, is a question for the Legislature and not 
for the Court. But our exemption laws heretofore have not 
been restricted to mere necessaries, but have looked to the 
‘“‘comfort and support of the debtor’s family,” Revised Code, 
Supra; and the exemptions have been repeatedly and consid- 
erably increased, to keep pace with the change of manners 
and customs, and the condition of our people. It will read- 
ily appear that the late exemptions of personal property, in 
many instances, might greatly have exceeded $500. If the 
Legislature can exempt personal property, it is not pretended 
that it may not in like manner exempt real estate—a homestead. 

It is objected that the Homestead law ought not to be con- 
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strued to operate restrospectively. We admit that this isthe 
general rule of construction; with an exception, however, in 
favor of remedial and, as sometimes called, beneficial laws.‘ All 
our laws in regard to remedies and procedure have been 
lately altered by the new Code of Civil Procedure, and made 
to-act retrospectively... No debt, no matter when contracted, 
can be sued for and recovered now as before the Code. Even 
the Courts themselves have been changed. 

- By the act of 1808, a summary remedy, by motion for judg- 
ment on ten days’ notice was given against Sheriffs for-collec- 
ting money and failing to pay over. A motion’ was made 
against a Sheriff for an antecedent liability. It was objected 
that the act did not operate retrospectively. But this Court 
held the contrary, saying that, “when an act takes away from 
a citizen a vested right, its constitutionality may be inquired 
into; but when it alters the remedy or mode of proceeding as 
to rights previously vested, it certainly runs in a constitutional 
channel. These acts are beneficial and should be favorably 
construed.” Oats v. Darden, 1 Murphy, 501. 

So a State Legislature may discharge a party from imprison- 
ment upon a judgment in a civil action, without infringing the 
Constitution; for this is but a modification of the remedy; 3 
Story on the Con. 251, Mason v. Hiate, 12 Wheaton, 370. 

A Statute changing the rules of evidence may be applied 
to pending suits. Cooly, Con. L. 381. 

So a statutory privilege is not a vested right; as exemptions 
of persons or property from taxation, or exemptions of prop- 
érty from being seized by attachment, or execution, Jb. 383. 

So homesteads, or other property which are now exempt 
under the Constitution, may be made liable by a subsequent 
Convention, Jb. N. 

If, therefore, the homestead laws were not retrospective in 
terms, yet, as they are remedial, beneficial laws, interfering 
with no vested rights, and are a part of the fundamental law 
of the land, they ought to be liberally construed in favor of 
the person to be benefited. But we think they do not depend 
upon construction. The plain words are that they shall apply 
to “any debt”—all debts. And it is only by construction, 
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and we think an erroneous construction, that they can be re- 
stricted to any particular class of debts. 

But really the homestead and exemption laws, although 
‘affecting antecedent debts, are not retrospective in the proper 
‘sense of that term. What would be a prospective homestead 
Jaw? Evidently that which should allow a homestead to be. 
laid off hereafter. What, as contra-distinguished from that, 
would be a retrospective homestead law? Evidently that 
‘which makes valid a homestead which has been laid off hereto- 
fore. The great error is in supposing that the homestead law 
is a law to defeat debts. That is no part of the object of the 
law. The laying off a homestead is the sole object, and is 
prospective altogether. If any debt is affected by it, it is 
merely incidental. It may be conceded, therefore, without 
affecting the homestead, that any law, the purpose of which is 
to defeat a debt, is void. But the homestead law declares its 
object upon its face to be, not to defeat debts, but, to allow to 

every resident of the State, “and his children,” and his 
“ widow,” a home, and the means of living, if they have them. 
It is a question, not of defeating debts, but, in the language 
of Chief Justice Taney, “it is a question of policy and 
humanity, which every civilized community regulates for 


itself.” 
Its wisdom or folly, justice or injustice, is a question for the 


law making power, and not for the Courts. In our case, the 
law has the sanction of the Convention and of the Legisla- 
ture, and of the direct vote of the people in adopting the 
Constitution, and of the Congress of the United States which 
approved the Constitution. And, as it is not in contravention 
of the Constitution of the United States, it would be an as. 
sumption of extraordinary power for us to declare it void. 

With the policy of these exemptions this Court has nothing 
todo. If they are within the power of the Legislature, then 
it is sufficient for us that, “ thus it is written.” 

We have not thought it necessary to notice the suggestion, 
that inasmuch as the sale of lands under the execution is by 
Statute, so it may be-exempted by Statute. 

No question arises in this case as to the interference with 
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vested rights under our State Constitution, because the ex- 
emption is a provision in the Constitution itself. The only 
question is, whether it impairs the obligation of contracts, 
under the Constitution of the United States. We think it 
does not. Jacobs v. Smallwood, ante, 112. This will be 
certified, &c. 


Ropman, J. I concur in the conclusions of a majority of 
the Court—but not entirely in the reasoning of the Opinion 
of my learned brother, Justice Reade. 1 prefer to rest my 
judgment on the course of reasoning followed by me hereto- 
fore, in my Dissenting Opinion in Jacobs v. Smallwood, ante 
112; that is to say, upon the ground that the Homestead Act 
affects the remedy merely, and that the remedy (except in cer- 
tain extreme cases adverted to in that Opinion) is wholly 
within the jurisdiction of the States. 


Pearson, C. J., dissentiente. The express prohibition of “ex 
post facto laws” is confined to criminal offences, but the broad 
principle of justice on which it rests extends as well to civil 
rights, and itis a settled rule of construction that a retroac- 
tive effect is never to be given to a law, unless the words used. 
admit of no other meaning, and show beyond question that 
past transactions are within its operation. “General and 
vague words have never been allowed to have that effect.” 
Broom’s Legal Maxims, 41. 

In our case the words, in the Constitution, are, shall be 
exempt from sale under execution “for any debt.” Very com- 
prehensive, but at the same time very indefinite. The statutes 
carrying out this ordinance adopt the same words without 
explanation. Giving to them the meaning of “any debt” here- 
after contracted there is no injustice, for people will know 
who is to be trusted; giving to them the meaning of any debt, 
as well debts heretofore as debts hereafter contracted, there 
is gross injustice, and a violation not only of the ordinary 
notions of honesty, but of a fixed principle of the common law, 
reaffirmed by statute law, 13 Elizabeth, “All gifts and volun- 
tary conveyances of his property by a debtor are void as 
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against existing creditors,” on the ground of fraud. I hesi- 
tate to give to these indefinite words a construction which 
imputes to the law makers a fraud in this; it makes a gift or 
voluntary conveyance to the debtor himself, in fraud of exis- 
ting creditors, of property, on the faith of which he received 
credit, and of which he cannot by law make a voluntary con- 
veyance to another. Courts are to be governed not by what 
the draftsman of a law is supposed to have meant, but by what 
the words used mean, according to the settled rules of con- 
struction. This maxim should especially be adhered to, when 
the law is submitted to a vote of the people, for it is not de- 
cent to suppose that indefinite words were used, that some 
might vote for it giving one meaning, and others another. 

II. “No State shall pass any law impairing the obligation of 
contracts.” These comprehensive words are not confined toa 
prohibition against altering the terms of a contract, but, also 
forbid impairing its obligation. What is the obligation of a 
contract? The means of compelling performance, according 
the laws in force, at the time the contract is made ; by these 
laws the parties agree to abide; by these laws their rights are 
fixed. This is the obligation which must not be impaired by 
a State, whether acting in Convention or in General Assembly. 

Weare told: “There are now, and so there will continue 
to be, laws to enable each party to enforce the contract, and 
after such assurance, if the State abolish, or seriously change 
the remedy, it would be in violation of the Constitution of the 
United States, and therefore void.” 

In this I fully concur, and the question is—not confusing the 
subject with a multitude of cases or with many words—does 
or does not, the “Homestead exemption” of $500, personal 
property and $1,000 value of land. injuriously change the 
remedy, and alter the laws in force at the time the contract 
was made. In other words, is not the obligation of this con- 
tract impaired by the Homestead exemption? It is set out in 
the record, that besides the property exempted this debtor has 
nothing. So the contract cannot be enforced, and its obliga- 
tion is destroyed, not simply impaired. 
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It is said, “the remedy is not at all changed, for thé creditor 
can take judgment and issue a writ of fieri facias, just as he 
could have done when the contract was made.” All thisis 
very.true, and it is equally true, that in nine cases out of ten 
the Sheriff will return on the jiert fiacias, “nothing found 
except property exempted by homestead law.” This is the 
shadow, but not the substance. The creditor trusted. to the 
property which the debtor had, at the time of the contract, as, 
the means of enforcing it, and to that law by which a volun: 
tary conveyance is declared fradulent and void—that was the 
obligation, or the thing that binds—and yet it is held, as I think 
under the unconscious bias of pressing circumstances, that-a 
law which bestows this property on the debtor, to the injury 
of existing creditors, does not impair the obligation of con- 
tracts. 

It was urged on the argument: By the common law, wear- 
ing apparel, arms for muster, tools of a tradesman, and a bed 
and furniture, are exempted: (and these articles were not 
looked to and were not included in the obligation,) then, by 
Statute, certain other articles, i,e., Bible, hymn book, and 
school books, and finally a horse, not to exceed in all the value 
of $200, were exempted. Now, because creditors did not 
choose to make a point about these small matters, that is 
relied on as fixing the power of the General Assembly to make 
exemptions against existing debts; and the power being thus 
established, the extent of its exercise is a matter of legislative 
discretion! “Give an inch, and take an ell!” First, assume 
the power to exempt a Bible, hymn book and school books; 
then a horse may be added, then $200 worth of property, then 
$500, then $1,500 including land, then $5,000, and then exempt 
everything, for there is no limit, save Legislative discretion ! 
Indeed, the Statute under consideration, I believe, exempts 
every thing owned by debtors, in nine cases out of ten. 

In reply to the argument drawn from Legislative sanction, 
one fact counterbalances the whole. In 1822, the Legislature 
deemed it wise to modify the law of imprisonment for debt as 
an obligation of contracts. After full discussion the act pro- 
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were — 


wides: “Any person arrested under , capias .ad : satigfaciendum 
for any debt contracted after the Ist day of May next, may 
give bond to appear, &c., and shall not be confined in jail, as 
‘before.” 

I am aware, that in several of the States decisions have been 
made sustaining homestead laws. These cases all rest on the 
fallacy of’ assuming the power to make exemptions to'some 
extent, and then, on’ the‘idea‘of ‘Legislative discretion, the 
amount'is.swelled up.to thousands; and it is justified on the 
-groundof“keeping pace’ with the progress of the age;” a prd- 
gress in this particular, I fear, of dishonesty and fraud. I 
choose to rely on the cases in our own Court. Jones v. Orit 
‘tenden, 1 Car. Law Rep. 385. Barnes v. Barnes 8 Jones 366. 

Per CurRIAM. ’ » Order below reversed ; 

) Let this be certified. 








(HE STATE ». WESLEY HAIRSTON and PUSS WILLIAMS. 


The provisions of the Act (Rev. Code, oc. 68, s. 7) declaring intermar- 
riages between whites and persons of color to be void, are still in 
force in this State; not having been affected by recent changes of 
the Constitution of the State, or of the United States; or by the 
Civil Rights Bill. 

AS. v.. Underwood, anie 98, cited and approved.) 


InDICTMENT for Fornication and Adultery, tried before 
Cloud, J., at Spring Term 1869 of the Superior Court of 
‘FoRsYTHE. 

Upon the trial it appeared that the defendant Hairston was 
a colored man, and the defendant Williams a white woman; 
and that they were cohabiting as man and wife at the time of 
the finding of the bill. The defence was that they had been 
duly married. The facts established a marriage, if such rela- 
tion could exist between parties, one of whom is colored and 
‘the other white. 

His Honor instructed the jury, that by the law of the State 
the alleged marriage in this case was a nullity. 
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Verdict, Guilty; Rule for a New Trial; Rule discharged; 
Judgment, and Appeal by the defendants. 


Attorney General for the State. 
No counsel, contra. 


ReapE, J. The only question in this case is, whether the 
intermarriage of whites and blacks is lawful. 

By our Marriage Act, “All marriages since the 8th of January, 
1839, and all marriages in future between a white person and 
a free negro, or a free person of color to the third generation, 
shall be void.”—Rev. Code, c. 68, s. 7. 

Late events, and the emancipation of the slaves, have made 
no alteration in our policy, or in the sentiments of our people. 
And lest it might be supposed that there was, or would be, a 
change, the Legislature, in 1866, re-enacted the marriage act. 
And thus the law stood at the time of the adoption of our new 
Constitution. The Constitution was adopted by a large pop- 
ular vote, both whites and blacks voting. In the Constitution 
it is provided that, “the laws of North Carolina, not repug- 
nant to this Constitution, or to the Constitution and laws of 
the United States, shall be in force until lawfully altered.” 
Art. IV, S. 24. 

It thus appears that we have not only the plain letter of the 
acts of the Legislature; but the sanction of the Constitution, 
that the intermarriage of whites and blacks is against public 
policy, and is unlawful. And as this is a matter affecting the 
social and domestic relations, it is gratifying to know that the 
law has the sanction of both races. It is no discrimination in 
favor of one race against the other, but applies equally to 
both. At the last term: in the case of the State v. Underwood, 
ante 98, we decided that the act forbidding persons of 
color to be witnesses, except against each other, was repealed 
by the Constitution, as being repugnant to its spirit, and in- 
consistent with our altered condition. But that was because 
there was a discrimination between the races in civil rights. 
Here there is no discrimination. The law operates upon both 
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races alike; neither can marry the other; nor is it repugnant 
to the spirit of the Constitution, or subversive of civil rights, 
but is in consonance with both. 

It was insisted that the Civil Rights Bill has declared a 
different policy, and has changed the law. It isnot necessary 
that we should decide whether the operation of that bill ended 
with the cessation of our Provisional relations with the United 
States, or whether it is operative now; for by its terms it has 
no application to the social relations. Its object was, and its 
terms are, to declare equality between .all citizens without 
regard to race or color, in the matters of making business con- 
tracts, suing in the Courts, giving evidence, acquiring prop- 
erty, and in the protection of person and property. And thisis 
nothing more than our own State Constitution has done. But 
neither the Civil Rights Bill, nor our State Constitution was 
intended to enforce social equality, but only civil and politi- 
calrights. This isplain from their very terms; but if the terms: 
were doubtful, the policy of prohibiting the intermarriage of 
the two races is so well established, and the wishes of both 
races so well known, that we should not hesitate to declare 
the policy paramount to any doubtful construction. 

The marriage relation isa peculiar and important one. The 
Courts treat it as a contract, only in the sense that contract— 
consent of parties—precedes it, and is essential to its validity. 
But when formed, it is more than a civil contract, it is a rela- 
tion, an institution, affecting not merely the parties, like business 
contracts, but offspring particularly, and society generally. 
And every State has always assumed to regulate it, and to declare 
who are capable of contracting marriage,—what shall be the 
ceremony, what shall be the duties and privileges, and how it 
shall be dissolved. These things have never been left to the 
discretion of individuals, but have been regulated by law. 
Among other things, our marriage law declares that the white 
and colored races shall not intermarry. The pretended mar- 
riage in this case was, therefore, invalid, and the parties guilty 
of fornication and adultery. 

Let this be certified, &c. 

Per Curiam. No Error. 
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S. & HARRELL, Administrator, es, MEREDI WATSON 


and others, : ' se 4. 


Bonds reqnire no consideration. ' ; _— 
The sale of a slave in September 1864, in North Carolina, constituted 
a valuable considerdtion for any promise miide to pay for the sanié, 
The Emancipation ‘Proclamation of President Lincoln, and the Act of 
Congress of J uly 1862, by their terms operated only upon particular 
slaves, and did not affect the institution of slavery; So also, the order 

of General Schofield, made after the Surrender. 

‘The' buying and selling of slaves in the ordinary course of atin in 
North Carolina, in 1864, was then against neither good morals, nor 
public policy; and no retroactive effect to that end can be attributed 
to the subsequent emancipation of slaves, and abolition of the in- 
stitution of slavery by law. 

(Buie y. Parker, ante 131, Hooker v. Phillips, Phil. Eq. 198, Woodfin v 
Sluder, Phil. 200, cited and approved.) 


Dest, tried before Pool, J., at Spring Term 1869 of - 
Superior Court of Hmrtrorp. 
The plaintiff declared upon a plain bond, “for value re- 


ceived” promising to pay to him one thousand dollars, with - 


interest from date, and dated the 26th day of September, A. 
D. 1864. 
The defendants pleaded General issue, Payment and Set off. 
The bond had been given in part payment of the price of a 
slave, purchased by Watson at an Administrator’s sale by 
the plaintiff, in Hertford county on the day of the date. The 
terms of sale were, that purchasers might pay in Confederate 


currency, to the amount of $1,000; and, for any sums in excess | 


payment would be required in notes ot the banks of this State, 
and for such excess bonds must be given with good security, 
‘bearing interest from the day of sale. At the sale Watson 
purchased a negro boy under 21 years of age, for the sum of 
$2,000, and having paid one-half thereof, gave bond for thé 
other half, according to the terms of sale. The value of bank 
notes, in gold, was shown to be 25 per cent., or, as one to four. 
Upon the above case, the Court instructed the jury that the 
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plaintiff was entitled to recover the value of the bond in gold 
and accordingly there was a verdict and judgment for $250 i in 
gold, with damages for, detention, &c. 

The defendants excepted to the ruling, ‘and having moved 
for a new trial, &c., appealed. 


Yeates and Barnes, for the appellants. 


1. The consideration of this bond may be inquired into. 
Acts of Assembly of 1866, chs: 88' and 39: 

2. The-bond was’given after the Emancipation Proclama- 
tion of President Lincoln, 4 ‘war measure’ Vital to the Gdvern- 
ment. See also Acts of Congress of 1862, ch’s. 40, 111, 195, 
201, Milligan’s case, 4 Wall, 2, and ©. J. Chase’s dissenting 
opinion therein. 

8. The particular — of the war tesinad of discontinning 
this war measure, actually ratified and maintained it ab initio. 

4, The negro here was under age, and if the construction 
be that the Proclamation was limited to such as availed them- 
selves of it and escaped into the lines, the Courts will give 
infants all the benefits of a presumption that they would have 
escaped if of full age. Laches will not be imputed to them. 

5. As matter of public history the military forces of the 
United States frequently invaded and at one time overran 
the district where this boy resided previously to the sale. 

6. The Courts. of North Carolina being wrongful when 
Harrell was appointed administrator, he was not such at the 
sale, and so could not sell, or take a valid bond, and the Con- 
vention of 1865 had not the power to create a contract by 
the defendants without their consent. 

7. A debt created in purchasing a slave, is an incident to 
slavery, and disappears with its principal. 

8. Under the Act of the Legislature the recovery should 
have been limited in amount by the value of the thing bought, 
which ‘here is to be measured by the: time of actual service. 
At all events the verdict and judgment for gold, are incorrect: 
and should have been for United States currency. 
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They cited Hayley v. Hayley, Phil. Eq. 180, Ex parte 
Hughes, Phil 57, Buie v. Parker, ante 131, Blossom v. Van 
Amringe, Phil. Eq. 133, Wiley v. Worth, Phil. 171. 

9. When were the slaves in North Carolina emancipated ? 
Would the sale of one after the surrender and before the pas- 
sage of the ordinance of emancipation, have Been valid? If 
not, why ? 


Smith Contra. 


The proclamation of the President of the United States 
emancipating the slaves in this State on the first day of Jan- 
uary 1863, was an exercise of force called for by the exigen- 
cies of war, and finding its justification in the principles of 
law applicable toa state of war. It is valid so far and no 
farther than it can be made effectual by force. The slave in 
question was not in fact set free by force, and therefore never 
legally became free until the adoption of the ordinance of 
emancipation by this State. Dana’s Wheaton, Sec. 347, Note 
8, latter part. 

This view is sustained by, 

1. The requirement by the Executive of the United States 
of an ordinance of emancipation. 

2. The condition inserted in the amnesty proclamation, and 
the special pardons issued. 

This Court has virtually so held in reference to the hire of 
a slave in 1865. Woodfin v. Sluder,1 Phil. 200. But, if with- 
out consideration, the bond is valid, and. no defence is avail- 
able in this action. 


Pearson, C. J. We listened with pleasure to the argument 
of Mr. Yeates. He was candid, and seems to have investi- 
gated the subject with much diligence; but we cannot concur 
in his conclusions. 

He says, the bond is void for want of a consideration. The 
reply is: 1st. A bond needs no consideration. The solemn 
act of sealing and delivering is a deed, a thing done, which, by 
the rule of the common law, has full force and effect, without 
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any consideration. Nudwm pactum applies only to simple 
contracts—deeds need no consideration, except such as take 
effect under the doctrine of uses, or such as are made void by 
the statutes of Elizabeth as against creditors and purchasers 
for valuable consideration, but are valid, as at common law, 
between the parties. 

This is a misapprehension of the law into which many of 
the profession seem to haye fallen by reason of inaccuracy in 
Blackstone’s Commentaries, who, we take occasion to say, is 
a popular, and not an accurate text writer, like Coke or 
Fearne. For instance, Blackstone adopts the definition given 
by Coke of a deed—* an instrument of writing, on parchment 
or paper, sealed and delivered ”—and yet he afterwards goes 
on to say, “a deed must be supported by a sufficient consider- 
ation.” His remark is evidently to be understood, as having 
reference to deeds taking effect under the doctrine of uses, and 
to the statutes of Elizabeth. For, beyond all question, a deed 
is binding between the parties without any consideration. 
2nd. There was, in our case, a valuable consideration. The 
slave bargained for, was delivered to the defendant at the date 
of sale in September 1864, and he had his services until 1865; 
and upon the supposition that the thing sold, to-wit: the negro, 
was in facta freeman, and not the subject of sale from and 
after the proclamation of Jan. 1, 1863, the defendant had 
notice of this fact, as well as the plaintiff, and according to 
the rule of law and of equity, and of justice in its ordinary 
sense, “he who is to have the gain should bear the loss,” as 
is said, Buie v. Parker, ante 131. The matter depended upon 
future contingencies, and the defendant gave his bond for the 
price, and took the chances. 

The reference made by Mr. Yeates to the law authorizing 
an inquiry in regard to contracts payable expressly or im- 
pliedly in currency, and allowing a jury to fix the value 
thereof, has no application to our case, for it turns not on the 
value, but on the validity of the obligation sued upon. 

In the second place, Mr. Yeates took the position that the 
bond was void as against the policy of the law, in this: By the 
proclamation of the President, of January Ist, 1863, all slaves . 
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are set free from and after that date. So that at the time of 
the sale, the person sold.was not a slave, but a free man. 

Admitting the. premises, we do not see how the conclusion 
follows. Say, according to the view of President Lincoln, 

the person sold was a free man at the time of the sale, how 
could it obstruct his policy, that the supposed title to the per- 
son as a slave was afterwards transferred from A to B. Cer- 
tainly it could make no difference in legal effect, whether the 
individual was held as a slave by the one or the other, pro- 
vided, under the existing state of things, the individual was 
to be held as a slave in the same locality. 

But we do not admit the premises, to-wit: that by force of 
the proclamation of the President, all slaves are set free from 
and after January Ist, 1863. 

By the act of Congress of July, 1862, “The slaves of per- 
sons who shall hereafter give aid to the rebellion, taking 
refuge within the lines of the army,” and “all slaves captured 
from such persons, or deserted by them, and coming under the 
control of the government of the United States,” and “all 
slaves of such persons, found or being within any place, occu- 
pied by rebel forces, and afterwards occupied by the forces of 
the United States, shall be deemed captives of war, and shall 
be forever free of their servitude, and not again held as 
slaves.” 

This act of the legislative branch of the government of the 
United States is, by its terms, confined to slaves personally, 
and applies only to such individuals as may come under the 
control of the government. It recognizes the existence of 
slavery, and cannot, in any point of view, have the effect of 
abolishing and making unlawful the institution of slavery in the 
States where the institution then existed and was recognized by 
law. 

The proclamation of the President is simply a war measure 
of the executive branch of the government, called for in order 
to announce what States were in rebellion, and to what local- 
ities the act of 1862 was applicable. It does not, perhaps, 
and indeed the President, without the concurrence of the leg- 
islative branch of the government, could not arrogate to him- 
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self the power, as @ war measure, to abolish and make unlaw- 
ful the institution of slavery in the States declared by him to 
be in rebellion. So far from assuming power to do so, the 
proclamation, is, by its terms, confined to slayes personally, 
and in its practical effect it was limited to such slaves individ- 
ually as should come under the control of the armies of the 
United States. So the institution of slavery was not abolished 
or made unlawful, either by the act of 1862, or by the procla- 
mation of the President. See “ Whitingon the War Powers 
of the President,” 5-6. 

In like manner the military Order of Gen. Schofield, after 

the Surrender, simply had the effect of announcing, that the 
whole State was then under the control of the army of the 
United States, and that by force of the act of 1862, and the 
proclamation of the President, and the order of Gen. Scho- 
field, as military commander, all persons then held as slaves in 
the State of North Carolina were free and should be so 
treated. This operated upon persons then held as slaves in 
the State of North Carolina. But surely a military order could 
not have effect of abolishing or making unlawful the institu- 
tion of slavery. That was left as an act that could only be 
done by the government of the United States, or by an ordi- 
nance of a convention of the people of the State. Apart 
from the action of the government of the United States, and 
the convention of the State, there could have been, in legal 
contemplation, no more wrong in procuring other slaves to 
supply the place of those taken from us by the results of the 
war, than in buying other property to put in the place of that 
taken from us by the armies of the United States and of the 
Confederate States. 

So our case comes back to this point; in April, 1864, the 
plaintiff, as administrator, in the county of Hertford, which 
was not within the lines or under the control of the army of 
the United States, offers for sale, according to the laws of the 
State, and does sell at auction, a negro man slave. The de- 
fendant becomes the purchaser, pays a part of the price, takes 
the slave, and executes his bond for the balance of the price. 
In what point of view can this transaction be considered 
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against public policy, or as so violating good morals as to 
authorize a court of justice to refuse to enforce the contract ? 

As is said Phillips v. Hooker, Phil. Eq. 193 “ the transac 
tion was one in the ordinary course of business, done without 
any reference to the operations of the government of the 
United States, or of the Confederate States, without any crim- 
inal intent to aid the rebellion, and to hold the contract void, 
will simply have the effect to encourage dishonesty.” 

It was not against the public policy of the State of North 
Carolina, according to the laws then existing and recognized 
both by the wrongful government then in power, and the 
rightful government which was, for the time, deprived of its 
power. It was not against the policy of the act of Congress of 
1862, nor of the$proclamation of the President; for, as we have 
seen,it could not affect that policy, in localities not under the 
control of the armies of the United States, whether a person 
was held as aslave by A or B, provided, under the circum- 
stances, he was to be the slave of some person. So far as good 
morals are involved, the matter is not to be viewed, as we 
conceive, from a standpoint, where the institution of slavery 
is deemed wicked and in violation of the laws of God and 
of the rights of man, but from a standpoint where the insti- 
tution was considered as established and made lawful by the 


stitution of the United States,and had been handed down 
and acted upon from father to son among our people, from the 
first settlement of the colony of Carolina. 

The Court is unable to see any ground, either on the score 
of public policy or of good morals, upon which it should refuse 
to enforce this contract, and allow the defendant to escape the 
payment of a just debt. 

Woodfin v. Sluder, Phil. 200, is in point. True, the question 
was not made, but that proves that it had not entered into the 
head of any one to conceive that the act of hiring a slave or of 
selling a slave in North Carolina outside of the lines of the 
United States Army, was against public policy, or against 
good morals. 

The idea, that the subsequent action of Congress and the 









laws of the State, and recognized and protected by the Con- 
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0 ordinance of our Convention, can have the effect by relation, 
? or by post-liminy, to enlarge the operation of the act of 1862 
a and of the proclamation, so as to give to those measures the 
t effect of abolishing slavery, and making the institution unlaw- 
e , ful at the date of this transaction, and consequently, making the 
\- act of the parties wicked and against good morals, has, in our 
) opinion, nothing sound to rest on, either in law, ethics, or good 
sense. “Coming events cast their shadows before,” and 
“events accomplished” do not cast a shade behind, so as to 
1 make unlawful that which, at the time it was done, was not 
} against law. This would violate the immutable principle of 
3 justice adopted in our Constitution, by which ex post facto 
f laws are fobidden. 
e Per CurRIAM. Judgment affirmed. 
Q 








C. N. McADOO o. D. W. C. BENBOW, Administrator, &. 


‘The Act of March 16, 1869, ‘Suspending the Code of Civil Procedure 

in certain cases,” is not unconstitutional, in requiring writs in civil 
cases to be “returned to the regular term of the Superior Court,” &c., 
instead of, the Clerk’s office, as heretofore. 

The phrase ‘‘Superior Court” in Art. 4, Sec. 28, of the State Consti- 
tution, does not mean the Court of the Clerk. 

Ropmay, J., dissenting. 


MorIoNn to dismiss a writ of Summons, heard before Tourgee, 
d., at the Superior Court of GuILForD, at Chambers, on the 
1st day of July, 1869. 

The plaintiff, on the 14th day of June 1869, had issued a writ 
of Summons, asking ‘for a judgment according to the prayer of 
the complaint,” returnable at the office of the Clerk, &c. Upon 
the 18th of June 1869, a motion to that effect having been 
‘ made by the defendant, the Clerk dismissed the Summons, on 
|| the ground that it should have been made returnable to the 
i 
: 


regulor term, &c. 
Upon an appeal to the Judge of the Superior Court for the 
30 
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7th Judicial District, His Honor reversed the Clerk’s judg- 
ment, upon the ground “That the Act of Assembly requiring 
the Summons in all cases to be made returnable only to the 
regular term of the Superior Court is in direct conflict with 
Art. IV, Sec. 28, of the Constitution of this State. The 
making up of issues is certainly part of the “business” for the- 
transaction of which the Courts are “at all times open.” The 
provision making the Summons returnable only at term would 
close the Courts for this “business” for eleven months in each 


year.” 
Thereupon the defendant appealed to this Court. 


Battle d& Sons, for the appellant. 
Phillips & Merrimon, contra. 


Pearson, C. J. His Honor decides that the statute entitled, 
“An act suspending the Code of Civil Procedure in certain 
cases,” is unconstitutional in respect to the enactment: “Writs: 
of summons shall be returnable to the regular terms of the 
Superior Courts,” because, as:he claims, it violates Art. IV, 
Sec. 28, of the Constitution. 

No Court should declare a statute to be void, except in a 
clear case, for it is supported by the presumption of intelli- 
gence in the legislative branch of the government. 

The Court is of opinion that, in the particular now under 
consideration, this statute does not violate the Constitution, 
and that his Honor erred in holding that the General Assembly 
has not power to repeal, suspend, modify or change, the Code 
of Civil Procedure, in respect to the judicial functions con- 
ferred by it upon the Clerks of the Superior Courts, other 
than those conferred by the Constitution itself. 

The question is, does the Constitution divide the Superior 
Court so as to confer certain of its functions upon the Judge 
proper, and certain other of its functions upon the Clerk, as 
Judge subordinate: among others, “jurisdiction to hear and 
decide on all questions of practice and procedure, arising in 
actions brought to this Court;” and “on all other matters, 
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whereof jurisdiction is hereby given to the Superior Court, 
unless the Judge of said Court, or the Court at the regular 
term thereof, be expressly referred to.” C. C. P. Sec. 108. 

Is this so ordained by the Constitution? Thereis no express 
provision to that effect. So we come to the point: Is this power 
conferred on the Clerk by the Constitution, or only by the Code? 

It is claimed that Art. IV, Sec. 28, of the Constitution, con- 
fers these judicial functions on the Clerk. The section is in 
these words: “The Superior Courts shall be, at all times, open 
for the transaction of all business within their jurisdiction, 
except the trial of issues of fact requiring a jury.” By itself, 
the section confers no jurisdiction on any one to act as a Judge, 
either expressly or by implication. It may as well point to 
the Sheriff or any one else, as to the Clerk, and only by taking it 
in connection with Sec. 12, can there be any ground whatever, 
for any implication. Sec. 12 divides the State into twelve 
Judicial Districts, for each of which a Judge shall be chosen, 
who shall hold a Superior Court in each County of said Dis- 
trict, at least twice a year, to continue for two weeks, unless,” 
&c. These Dictricts, severally, comprise some seven or eight 
Counties. The argument isin this wise: Sec. 12 requires the 
Judges to hold a Superior Court, to continue for two weeks, 
in each County twice every year: By Sec. 28, “the Superior 
Court shall be, at all times, open for the transaction of all 
business,” &c: This is impossible if the Judge is to hold 
the Courts, for he is required to be absent holding Courts in 
other Counties nearly half of the year: Ergo, the Constitu- 
tion confers on the Clerk of the Superior Court judicial 
functions, to be exercised in place of the Judge! 

Non sequitur! It only follows that Sec. 28 cannot be con- 
strued literally. It seems to be a provision taken from the 
Constitution of a Stat e which appoints a Judge of the Supe- 
rior Court for every County. There it may work well enough. 
But it must be trimmed down in some way, in order to make 
it fit in a Constitution which appoints only one Judge of a 
Superior Court, for Districts of seven or eight Counties. One 
way is-to construe it to mean that the Superior Courts shall 
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be at all times open for the transaction of such business as can 
be done in the absence of the Judges, for instance, issuing 
writs of summons, taking undertaking for appeals, special pro- 
ceedings for arrests, injunctions, &c., and taking probate of deeds, 
granting letters testamentary, lettersof administration, appoint- | 
ing guardians, &c., where the Clerk acts as Surrogate. Allow 
that this does not fully satisfy the words of Sec. 28, the ques- 
tion again comes up, what is there in tlie Constitution to confer 
the judicial functions under consideration upon the Clerks? 
And that, too, in face of the express enumeration of the judi- 
cial functions conferred on them, and set out in Sec. 17. (EZa- 
pressio unius exclusio alterius !) 

Sec. 17 is in these words: “The Clerks of the Superior 
Courts shall have jurisdiction of the probate of deeds, the 
granting of letters testamentary, afd of administration,” &c., 
“and of such other matters as shail be prescribed by law.” 

This enumeration of the subjects of jurisdiction divides the 
Superior Court only to the extent of conferring on the Clerk 
subordinate jurisdiction in respect to certain matters, which 
had been before exercised by the County Court, and most of 
which, in other States, is exercised by the Surrogate Court, 
and in England by the Court of the Ordinary. If it was 
intended to make a further division of the functions of the 
Superior Courts in the Constitution, by conferring on the 
Clerks jurisdiction to hear and decide on all questions of 
practice and procedure arising in actions brought to said 
Courts, why was not that set out in the Constitution, like the 
jurisdiction to grant letters testamentary and of administra- 
tion, and the other matters enumerated? 

Here it may be remarked, in putting a construction upon an 
instrument the question for the Court is, not what the drafts- 
man meant, but what the words of the instrument means. It 
sometimes happens for this reason, that the draftsman is less 
to be relied on than almost any other person to construe an 
instrument, whether it be a constitution, statute, deed or will. 

All difficulty, however, is removed by this clause in Sec. 17: 
“The Clerks of the Superior Courts shall have jurisdiction “of 
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such other matters as shall be prescribed by law.” Under 
this clause the General Assembly had power to enact the Code 
of Civil Procedure, by which the functions of the Superior 
Court is, to some extent, divided between the Judge and the 
Clerk; and under this same clause the General Assembly has 
power to repeal, suspend, modify or change its enactments, so 
as to make writs of Summons returnable to the regular terms 
of the Superior Courts. 

In this view, the next clause of Sec. 17, “All issues of fact 
joined before them shall be transferred to the Superior Courts 
for trial,” harmonizes; and everything is made to fit. “Issues 
of fact joined before them:” Whom? The Clerks of the Su- 
perior Courts, whether exercising the jurisdiction conferred 
on them by the Constitution as Probate Judges, or the juris- 
diction which may be conferred on them by the General Assem- 
bly in its wisdom, under the words, “‘all such other matters as 
shall be prescribed by law.” As in this particular, the Code 
of Civil Procedure is a creature of the General Assembly, the 
Court cannot allow it to be greater than its maker. 


Ropman, J., dissentiente. On the 14th of June, 1869, the 
plaintiff caused to be issued by the Clerk of the Superior 
Court of Guilford County, a summons to the defendant to 
appear at the office of the said Clerk within twenty days after 
its service, to answer the complaint of the plaintiff filed there- 
in, &c. The defendant appeared by his attorney in due time, 
and moved to dismiss the action, on the ground that the sum- 
mons was returnable before the Clerk, not in term time, when it 
should have been before the Clerk in term time. The Clerk 
dismissed the action, from which the plaintiff appealed to the 
Judge, who reversed the judgment of the Clerk; and the defend- 
ant appealed to this Court. 

The summons in this case was issued in conformity to the 
Code of Civil Procedure, Sec. 73. But by an act entitled, 
“An act suspending the Code of Civil Procedure in certain 
cases,” ratified March 16th 1869, the Legislature enacts (Sec. 
2,) that the summons shall be returnable to the regular term 
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of the Superior Court of the County where the plaintiffs, or 
one or more of them, or the defendants, reside,” &c. By See- 
tions 4, 5 and 6, the pleadings are to be made during the term, 
and the issues, whether of fact or law, are to be tried at the 
next succeeding term of the Court. The other provisions of this 
act it is unnecessary to notice. 

The questions are: 

1. Whether the provisions of the Code (§73) requiring 
summons to be returned before the Clerk, and giving him 
jurisdiction to decide in the first instance on all questions of 
practice and procedure, &c, (§ 108) are contrary to the Con- 
stitution. 

2. Whether the provisions of the Act of Assembly above 
referred to, in respect to the return of mesne process, and the 
making up of the pleadings, are contrary to the Constitution. 

The importance of these questions can scarcely be overrated, 
as upon their decision depends the success of the effort made 
by the Constitutional Convention of the State, to destroy the 
uncertain and dilatory practice formerly in use, and to restore 
private credit and a regard for the sanctity of contracts, by 
giving a speedy remedy. 

On the first point: It is contended by the defendant that 
the Constitution does not sanction the Act of the Legislature 
in giving to the Clerk the jurisdiction given by sections 73 
and 108 of the Code of Civil Procedure, but that such juris- 
diction is confined to the Judge of the Court; and that the 
Code of Civil Procedure in declaring that the Clerk of the 
Superior Court was to be regarded for the subordinate pur- 
poses therein specified as the Court, (§ 9), mistook the mean- 
ing of the Constitution. 

Art. IV, Sec. 4, of the Constitution, declares in what courts 
the judicial power of the State shall be vested; it mentions 
among the courts, Superior Courts, but it does not mention 
Probate Courts; hence, although there may be courts posses- 
sing probate powers, there are no such courts known to the 
law as Probate Courts. A deduction will be attempted to be 
drawn from this presently. 
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Art. IV treats of the Constitution and jurisdiction of 
Courts of Impeachment and of the Supreme Court: it then 
comes to the Superior Courts. Section 12 divides the State 
into twelve judicial districts, for each of which “a Judge 
‘shall be chosen, who shall hold a Superior Court in each 
county in said district at least twice in each year.” Section 
15 prescribes that “ the Superior Courts shall have exclusive 
original jurisdiction of all civil actions, whereof exclusive 
original jurisdiction is not given to some other Courts.” It 
will be noted that jurisdiction of probate causes, which are 
civil actions, is here given to the Superior Courts: the Supe- 
rior Court is deemed a Probate Court, or else there can be no 
Probate Court of original jurisdiction at all. Section 16 
enacts: “The Superior Courts shall have appellate jurisdic- 
tion of all issues of law or fact determined by a Probate 
Judge or a Justice of the Peace, where the matter in contro- 
versy exceeds twenty-five dollars; and of matters of law in 
all cases.” 

Up to this point it will be seen that the Superior Courts are 
Probate Courts of original and also of appellate jurisdiction. 
How is this anomaly reconciled ? 

Section 17 says: “ The Clerks of the Superior Courts shall 
have jurisdiction of the probate of deeds, the granting of 
letters testamentary and of administration, &c., and of such 
other matters as shall be prescribed by law.” 

Evidently, therefore, the Clerk of the Superior Court is 
regarded as an essential component part of that Court, and to 
him, as representing the Court, original jurisdiction over cer- 
tain matters is given, the appellate jurisdiction over which is 
given to another component part of the same Court. The 
phrase in section 17, that the Clerks of the Superior Courts 
shall have jurisdiction “of such other matters as shall be pre- 
scribed by law,” itis admitted would ordinarily and apart 
from their particular connection, give the Legislature the 
power to confer on the Clerk any jurisdiction not inconsistent 
with the particular provisions, or the general purview of the 
Constitution. But in this case it is contended that those 
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words are limited to a grant of jurisdiction over matters ejus- 
dem generis; that is to say, of a character similar to those 
above recited, which would confine it to probate matters, and 
exclude the powers over the returns of process and over the 
pleadings, given by § 73 and § 108, Code of Civil Procedure, 
This rule of construction is usually applied to a statute limit- 
ing a general right, or imposing penalties for certain offences, 
or to conveyances or contracts relating to a particular class 
of subjects. In all these cases it is properly held that general 
words superadded to those of special description are only in- 
tended to embrace matters of the same general character with 
those previously specified. Dwarris on Statutes 737, 9 Law 
Library, 69. 

But in this case that rule cannot apply. Section 17 and the 
previous sections have established the Superior Courts as of a 
complex organization; they are to consist of a Judge who is 
to hold terms of the Court, and of a Clerk; to the Court, as 
a whole, jurisdiction has been given over all civil actions, and 
the object of this clause is not to grant powers, but to dis- 
‘tribute among the component parts of the Court the powers 
previously granted to it as a whole. 

That the Court is of this complex character must be clear 
from a consideration, that jurisdiction of all civil actions is 
given to it, (§ 15) and this must include probate jurisdiction; 
for no special Probate Court is provided for in the exhaustive 
enumeration of the Courts in Sec. 4, and unless this jurisdic- 
tion be included in the general grant to the Superior Courts, 
it cannot exist anywhere. Yet section 17 proceeds to give it 
to the Clerk of the Superior Court, which upon any other 
construction than that of a complex Court, would be to estab- 
lish a new Court, not enumerated in section 4. 

As was said by the Counsel for the plaintiff, this complex 
organization of Courts is not unusual. He cited the instance 
- of the English Court of Chancery and the Master of the 
Rolls; but a more familiar instance may be found in the 
powers usually exercised by Masters in every Court of Chan- 
eery. The Master is habitually the referee and accountant of 
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the Court, and in such matters performs its functions subject 
to review on exception taken. 

So under the present Bankrupt Act, the Register is deemed 
the Court for all orders which are expressly required to be 
made by the Judge, or at a term of the Court. 

From these considerations I conclude, that the words “such 
other matters as shall be prescribed by law,” have in this 
place their proper, independent and full signification, and that 
it was competent to the Legislature to give to the Clerks 
under these words the jurisdiction given by § 73 and § 108 
Code Civil Procedure. This view is strengthened by a con- 
sideration of the following words in section 17: “ All issues 
of fact joined before them (the Clerks), shall be transferred to 
the Superior Courts for trial, and appeals shall be to the Supe- 
rior Courts from their judgments in all matters of law.” This 
Court has held in the case of Heilig v. Stokes, decided at this 
term, that the phrase “issues of fact joined, &c.” has a techni- 
cal meaning: that it does not mean simply disputed questions 
of fact, but what are technically known as “issues joined” 
by the parties to an action, by their pleadings. If this be the 
proper meaning of the phrase, the inference would seem to be 
inevitable that the pleadings in all actions must be made up 
before the Clerk, for in no other way can “issues of fact be 
joined” before him, to be transferred to the Superior Court, 
or issues of law, to.be taken there on appeal. And it deserves 
to be noticed, that in the clause granting probate jurisdiction, 
every possible object of that jurisdiction is exhausted—the 
subsequent clause therefore, requiring issues of fact to be 
joined before the Clerks, must either be held to confer addi- 
tional and different jurisdiction, or else to be meaningless. 
This phrase cannot be confined to issues of fact joined in mat- 
ters of probate; for in such matters no issues are joined at all,. 
except by statutory enactment in the case of a contested will. 
It is only in proceedings at common law, as distinguished from 
those in the Chancery or Ecclesiastical Courts, that issues are 

joined. In the common law Courts the parties themselves 
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come to some single and simple issue which determines the 
ase. In the Chancery and Ecclesiastical Courts, on the cons 
trary, issues are never joined by the parties, but the Court 
makes up the issues from their contrary averments. The 
phrase “issues joined” technically understood is confined to 
proceedings in the course of the common law, and does not 
include such questions of fact as may occur in the course of 
probate proceedings: in such proceedings issues may be made 
up by the Court, but they are never joined by the parties. 
This consideration compels the conclusion that this clause has 
no reference to probate jurisdiction. 

Moveover, the Constitution (Art. IX, Sec. 28) enacts that 
“the Superior Courts shall be at all times open for the trans- 
action of all business within their jurisdiction, except the trial 
-of issues of fact requiring a jury.” A Judge is elected for a 
district composed of six or more counties; a Clerk is elected 
in each county; how can this mandate of the Constitution be 
complied with, how can the Court be kept open in each county 
at all times, except by authorizing the Clerk, who, as has been 
seen, is a component part of the Court, to take jurisdiction in 
the first instance of all things preliminary to the trial of issues 
of fact by a jury? The filing of pleas and thejoinder of issues 
upon them, isa matter which must be done in the Conrt which 
has jurisdiction of the cause; that is to say, in the Court for 
the county in which the action is brought; it is a matter over 
which the Superior Court has jurisdiciion; it must be allowed 
to be done at all times. This cannot be done except by giving 
to the Clerk the powers given to him by §§73 and 108 C. C. 
P.; and when we further see that the issues of fact joined before 
the Clerk shall be transferred to the Superior Court for trial 
(Sec. 17,) it seems to me impossible to escape the conclusion 
that all pleadings must be made before the Clerk, and only 
before him. 

On the second point: The consideration of the first. ques- 
tion has nearly exhausted all that can be said upon the second. 
If the view which I have taken of the fourth Article of the 
Constitution be correct, its requirements are plainly violated 
by the Act of March 16th, 1869. 
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By that act, issues of fact can never be joined before the Clerk; 
they can never be transferred to the Superior Court for trial; 
appeals from his judgment in matters of law can never be taken 
to the Superior Courts, for he can never make any. The 
Courts, instead of being at all times open for the transaction 
of all business within their jurisdiction, except trials by jury, 
are open only four weeks in the year. The Act seems to me 
to have been intended to subvert the whole judicial reform 
which the Constitution contemplated, and to restore the former 
practice which the Constitution condemned and intended to 
do away with. It seems to me to violate alike the letter and 
the spirit of the Constitution. 

“Statutes which oust delay, and are for expedition of justice, 
shall be benignly construed, and are extended by equity,” 
Dwarris on Statutes, 728; and on the same principles those 
which delay justice, cannot be regarded favorably. 

For these reasons I am of opinion that the judgment below 
should be affirmed. 

Per CuRIAM. Judgment reversed. 








STATE ov. JOHN PALIN. 


The obligation to give bond for the maintenace of a bastard, under an 
order of Court, is not a debi, within the provision of the State Con- 
stitution (Art. 1, Sec. 16) abolishing imprisonment for debt. 

Therefore, » Court may imprison a putative father who refuses to give 
such bond. Such imprisonment is to be effected now under the act 
of April 10. 1869, in regard to contempt. 


Bastarpy, tried before Pool, J., at Fall Term 1868, of the 
Superior Court of Pasquotank. 

There was an issue made up in the said Court to determine 
whether the defendant was the father of the bastard child 
of one Nancy Harvey, with which he stood charged. The 
jury found in the affirmative; and the solicitor for the 
State moved for an order of affiliation, which was granted. 
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He also moved that the defendant be committed into the cus- 
tody of the Sheriff until he should give bond for the maintain- 
ance of said bastard child, in the usual form, according to the 
act of 1866. 

The defendant moved to be discharged from custody upon 
ground that the Constitution of the State abolishes imprison- 
ment for debt, and repeals the act of 1866 in relation to the 
maintenance of bastards. His Honor held that under the 
Constitution of the State he had no power to imprison the 
defendant, and ordered his release; from which order the 
Solicitor prayed an appeal. Appeal granted. 


Attorney General, for the State. 

No counsel contra. 

Serie, J. Section 16 of the Declaration of Rights declares 
that “there shall be no imprisonment for debt in this State 
except in cases of frand.” 

Is the duty of maintaining a bastard child, imposed by our 
statute upon the father, such a debt as is contemplated by this 
provision of the Constitution? We think not. 

It is a police regulation, the object of which is to compel 
the father of a bastard child tu support his own offspring and 
save the public from the burden of its maintenance. 

It is certainly a moral duty resting upon the father to sup- 
port his offsping, whether they be legitimate or illegitimate; 
and the law enforces this duty. In the one case by recogni- 
zing the marriage contract, and enforcing the reciprocal duties 
ot parent and child; in the other it cannot recognize the rela- 
tion of parent and child through the marriage contract, but 
seizes upon the fact of parentage, and enforces the natural duty 
both for the good of the child and the protection of the public. 
The statute provides “that the father of such child or children, 
shall stand charged with the maintenance thereof, as the Court 
may order, and shall give bond with sufficient security, payable 
to the State of North Carolina, to perform said order, and to 
indemnify the county where such child or children, shall be 
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born, from charges for his, or their maintenance,eand may be 
committed to prison, until he find sureties for the same, &c. 
“This is an enforcement of a duty, and cannot be said to be a 
debt due to the mother or any other person, but only a charge 
of maintenance. 

Suppose the father takes the child under his own roof, or 
elsewhere, and maintains it ina suitable manner, keeping it off 
of the county, and the Court assents to and approves of the 
arrangement: This certainly does not answer our idea of 
debt. Or suppose the child should die: The obligation ceases 
at once. 

It will be observed that the first step under our statute, is 
to be taken by a magistrate, and its object is to compel the 
mother to declare on oath, the father. If she refuses to do 
this, she shall pay a fine of five dollars, and give bond &,, but 
if she will do neither, “she shall be committed to prison until 
she shall declare the same, or pay the fine and give bond &c.” 
Here the duty is in the alternative. 

When she is committed to jail for a failure to declare the 
father, can it be pretended that it is an imprisonment for 
debt? But if she shall upon oath accuse any man of being the 
father, he shall enter into recognizance with sufficient security 
for his appearance, &c., otherwise he shall be committed to 
prison until he enter into such recognizance. 

We must not confound the duty of giving the bond for 
indemnifying the county from charges for maintenance, with 
the remedies which arise upon the breach of the bond. If the 
Court has the authority to require of the father, the bond pre- 
scribed by statute, it follows that in case he refuses or fails to 
give the same, obedience can be enforced by imprisonment. 

Disobedience to a legal order of a Court falls within the 
provisions of the act of the General Assembly, ratified the 10th 
day of April A. D. 1869, authorizing proceedings, as for con- 
tempt, to enforce civil remedies. 

After the Court has charged the reputed father of a bastard 
child with its maintenance, if he shall neglect to pay the 
same, then the Court “after notice &c., may order an execu- 



















IN THE SUPREME COURT. 





PARKER 0. FLORA. 





tion against the goods, chattels, lands and tenements of the 
father, for such sums as the Court shall adjudge sufficient for 
the maintenance of the bastard child or children.” 

This provision of our law contemplates these sums as debts, 
and they can only be collected as such. 

We are to presume that the public will have ample protec- 
tion from the Courts who will see that the bonds for mainte- 
nance are sufficient to save the Counties harmless, and we 
must not suppose that it was the intention of the framers of 
our Constitution, to break down the safeguards of society, by 
discharging men from the performance of moral and natural 
duties. : 
His Honor erred in holding that he had no power to impri- 
son the defendant, until he should give the bond for mainte- 
nance. 

Let this be certified &c. 
Per Curiam. Error. 








DAVID PARKER vt. SUSAN FLORA. 


Want, or failure of consideration, isno defence to an action upon 8 
sealed instrument. 


Dest, tried before Pool, J., at Spring Term 1869, of the 
Superior Court of GatEs. 

The plaintiff declared on a bond at six months, endorsed to 
him by one John P. Jordan. The execution of the bond was 
proved; and its assignment to the plaintiff for full considera- 
tion, without notice ofany claim of the defendant. The defend- 
ant offered to prove that the bond sued on was executed to 
the plaintiff's assignor on a contract for professional services, 
to be rendered, and in payment therefor; that such services 
were not rendered, and, therefore, that there was no consid- 
eration, or a failure of consideration. 

His Honor rejected the evidence, and to this the defendant 
excepted. Verdict and judgment for the plaintiff. Appeal 
by the defendant. 
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No counsel for appellant. 
Smith, contra. 


Sert.e, J. The question presented by the pleadings does not 
admitof anargument. We observe that the case was tried be- 
fore the decisions of the last term of this Court were published,. 
and we presume that the counsel for the defendant was of the 
opinion that the Code of Civil Procedure applied to this suit, 
and that defences might be introduced as counter-claims, which 
had heretofore been excluded. We do not intimate that the 
defence here attempted to be set up, would avail under the 
provisions of the Code; we only say that it certainly could 
not be entertained in the present suit. There is no allegation 
of fraud in the factum, and the bond was “assigned to the 
plaintiff for full consideration and without notice of the claim of 
defendant; and we are to take it that it was assigned before 
it fell due. . 

The evidence in regard to the consideration of the bond was: 
properly rejected by His Honor. 

Per CurRiIAM. Judgment affirmed. 








DANIEL VALENTINE oe. W. D. HOLLOMAN, Ex’s. 


Where the plaintiff in a suit upon an account, assigned his interest: 
therein bona fidefand for value: Held, that he thereby became a trusiee 
of such claim for the assignee, and that his subsequently becoming 
bankrupt, during the pendency of the suit, did not affect his rights 
to recover as trustee, 

Suits pending at the time of the adoption of the Code of Civil Proce- 
dure are not governed in practice by such Code; therefore any se¢ 
off claimed by a defendant therein must be a legal one, and such as. 
could have been enforced in Courts of law heretofore. 


An endorsement of a note to a deceased person, (made with intent 
to invest such person’s personal representative with the legal prop- 
erty therein) is a nullity. 

(Teague v. James ante 91. Gaither v. Gibson Ibid 98, cited and 
approved. ) 
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AssumpsitT, tried before Pool, J., at Spring Term 1869 of 
the Superior Court of Hertrorp. 

This action was commenced in the Court of Pleas and Quar- 
ter Sessions, and carried by appeal to the Superior Court. At 
Spring Term 1869, the defendant obtained leave to suggest 
the Bankruptcy of the plaintiff, and to enter it as a Plea since 
last continuance; to this there was a replication, that the 
plaintiff held the claim in trust for another. 

It was proved that the plaintiff furnished the goods and 
board declared on to Harriet Anderson, the testatrix of the 
defendant, at the prices alleged. After the institution of the 
suit the plaintiff assigned his account and claim toa party, for 
a full and valuable consideration, and afterward filed a peti- 
tion in bankruptcy, was adjudged a bankrupt, and obtained 
a final discharge. 

There was exhibited in evidence, by the defendant, as a set- 
off or counter-claim, a bond executed by the plaintiff to one 
John Anderson, for an amount exceeding the plaintiff's 
claim. John Anderson died leaving a will and appointing 
the plaintiff and one J. A. Vann as his executors, who 
qualified and delivered the bond to the defendant’s testa- 
trix, (who was the widow of Anderson,) as part of her legacy 
under the will; and she held the bond when the debt to the 
plaintiff was contracted. Harriet Anderson thereafter died, 
leaving a will and appointing the defendant her executor, who 
duly qualified as such. After her death and previous to the 
bringing of the suit, the executors of Anderson endorsed the 
bond to the testatrix. 

It was insisted for the plaintiff, 

1. That.the proceedings in bankruptcy were unavailing to 
arrest the proceedings in the Superior Court or defeat the 
action. 

2. That the claim sued on, after its assignment was held in 
trust only, and would not pass to the assignee in bankruptcy. 

3. That the attempted endorsement of the bond was void, 
and was not available to the defendant as a set-off or counter 


claim. 
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His Honor charged the jury that the effect of the proceed- 
ings in bankruptcy was to defeat the action, and, secondly, 
that under the present state of the law, the defendant’s equit- 
able interest in the bond, under the first delivery, could be 
used as a set-off. 

Verdict for the defendant; Rule for a new trial; Rule dis- 
charged; Judgment and appeal. 


Smith for the plaintiff, cited Bankrupt act. secs. 14, 16, 21. 
Teague v. James, 63 N. C. R. 91. Gaither v. Gibson, Ib. 93. 

Yeates and Barnes, contra, 1 Chitty, Plead. 24, 15 East 622. 
March v. Thomas. 63 N. C. R. 87, 1 Dev. Eq. 396, 2 Dev. Eq. 
358, 6 Jon. Eq. 42.,2 Dev. Eq. 68. 


Dick, J. The plaintiff after the commencement of this suit, 
for a full and valuable consideration, assigned his claim to a 
purchaser. This assignment gave an equity to the purchaser 
in the chose in action sued upon, and authorized him to con- 
tinue the suit in the name of the plaintiff. The plaintiff became 
a trustee of the purchaser, and his subsequent bankruptcy did 
not affect the rights of the cestui que trust. The assignee in 
bankruptcy has no interest in the suit, and no right to be sub- 
stituted as plaintiff. The assignment in bankruptcy does not 
pass trust estates, but only such property as the bankrupt has 
an equitable as well as a legal title in, and which is applicable 
to the payment of his debts. Bankrupt Act, sec. 14, Eden on 
Bank. 244. 

As this suit was commenced before the adoption of the Code, 
the note offered in the defence can not be allowed as a coun- 
ter claim. Teague v. James, ante 91, Gaither v. Gib- 
son, Ib. 93. It can not be allowed as a set-off, as in a Court 
of law the right of set-off only exists as te mutual debts sub- 
sisting between the parties to the action. The endorsement 
of the note to the testatrix of the defendant was void, as she 
was dead at the time and could not be a party to the contract 
of endorsement. The doctrine of equitable set-off, so much 
insisted on in the defence, is not applicable to suits at law, and 
31 
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can be administered only in Courts of Equitable jurisdiction. 


The Code has now made ample provision for the adjustment. 


of the equitable as well as the legal rights of parties to a civil 
action, but this case was an action commenced and founded 
on a contract made prior to the ratification of the Code, and 
does not come within the operation of the new system of pro- 
cedure. C. C. P. sec. 8, sub. 4. 


The judgment of the Court below is reversed, and a ventre: 


de novo awarded. 
Let this be certified &c. 
Per CurIAM, Venire de novo. . 








JOHN Y. McADEN ». J. BANISTER. 


A judgment given by a magistrate in one county cannot be docketed 
in another, unless previously docketed in the former county; and 
what is allowed to be docketed in the latter county is, the trans- 
cript of judgment as docketed in the former. 

Where a docketed judgment! is relied upon as authority for an arrest 


of the person by process of execution thereunder, it is necessary that. 


the affidavit and order of arrest in the Court of the Magistrate shall 


be docketed with the judgment. Aliter, if such judgment is to be. 


enforced by execution against land only. 


Upon an appeal from an order of the Clerk to the Judge, the latter 


may hear any evidence that would have been competent before the 
former, although in fact not introduced. 

In a case where the question before the Clerk (or Judge) of the second 
county is as to the right to issue process of execution against the body 
of the defendant, it is not competent for him to hear parol evidence, 
to show that an affidavit and an order of arrest were in fact made 
before the magistrate in the first county, although the transcript 
shows none. 

The judgment as actually docketed is the only authority for the exe- 
eution named; the forin of the docketed judgment depends upon 
that of the transcript actually sent. 

«A judgment may be properly docketed from the original papers be- 
fore the magistrate, instead of from a transcript of them. 
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Amendments of the judgment before the magistrate, or of ythe trans- 
cript, can be made only before the tribunal, which gave it, rendered 
the one, or issued the other. 

Where a Sheriff has notice that there is a dispute as to his right to 
collect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pending the controversy, Held that upon its 
being decided that such money was improperly collected, the order 
to return it to the defendant is properly directed against the Sheriff. 


Motion to set aside an execution against the person, heard 
before Logan J. at Spring Term 1869, of the Superior Court 
of LINCOLN. 

The Judgment under which the execution issued had been 
obtained before a magistrate in Mecklenburg County in Octo- 
ber 1868. Without being docketed in that county it was 
sent to Lincoln county and docketed, from the original papers, 
there. After an execution against the property of the defen- 
dant had been issued from the Clerk’s office of Lincoln, and 
had been returned nulla bona &c., the plaintiff’stattorney made 
oath before the Clerk that an affidavit and order of arrest had 
been made in the proceedings before the magistrate in Meck- 
lenburg county; and thereupon the process in question] was 
issued, and the defendant arrested. There was no Qdocket of 
an affidavit and order of arrest, nor were such, proceedings 
upon the transcript or the papers. 

While the detendant was under arrest, the Sheriff allowed 
him to go into the Clerk’s office and move to set_aside the 
execution. This motion was disallowed. The defendant 
thereupon paid the amount of the judgment to the Sheriff, who 
paid it to the plaintiff. The defendant then appealed to the 
Judge of the district. 

His Honor, having heard other affidavits as to the circum- 
stances under which the judgment was taken, reversed the 
order of the Clerk, and ordered the Sheriff to return the money 
to the defendant. The plaintiff then appealed to this Court. 


Bragg, for the appellant. 
Hoke, contra. 
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RopmaN, J. In this case the defendant moved before the 
Clerk of the Superior Court of Lincoln county to set aside an 
execution against his person, issued from the Superior Court, 
at the instance of the plaintiff. 

It is objected to the execution, Ist, That the Clerk of the 
Superior Court of Lincoln had no jurisdiction to issue it, the 
judgment having never been lawfully docketed in that county; 
2nd, No sufficient cause was shown for issuing it under the 
Code of Civil Procedure. 

The action commenced by warrant issued by a Justice of 
the Peace for Mecklenburg county, commanding any Consta- 
ble, &ec., of that county “to take the body” of the defendant, 
&ec. 

The plaintiff recovered judgment and docketed it, (but not 
any affidavit or order of arrest,) in the Superior Court of Lin- 
coln, without having first docketed it in the Superior Court of 
Mecklenburg. If the proceedings before the Justice of the 
Peace had been in all respects regular, his judgment could not 
be docketed in any other county than Mecklenburg, without 
having been first docketed in that county. C. C. P. sec. 503. 
In that section the words “ A certified transtript of such judg- 
ment may be filed and docketed in the Superior Court Clerk’s 
office of any other county,” &c., evidently refer to the judg- 
ment as docketed in the Superior Court of the Justice’s county. 
The Clerk of the Superior Court of every county is supposed 
to know who are the acting Justices of his own county, as is 
shown by sec. 509, but not who are the justices of any other 
county. The docketing in Lincoln being beyond the jurisdic- 
tion of the Clerk of that county and void, all his subsequent 
proceedings were so also. ‘ The first objection to the execution 
is therefore sustained. The Judge was bound to set aside the 
execution, and inasmuch as the money had been collected from 
the defendant by an abuse of the processof law, it was equally 
his duty to have it restored. As the Sheriff had notice that 
the payment was disputed, he paid it to the plaintiff at his 
peril. The order of restoration was properly made against 

the Sheriff. 
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Here we might stop, but as it is desirable for the more cer- 
tain administration of the law, that the opinion of the Court 
shall be expressed on all questions of practice which are pre- 
sented, we proceed to consider those presented here. Was 
the Judge right in hearing evidence outside of that contained 
in the statement of the case made to him by the Clerk of Lin- 
coln Superior Court? 

The application to the Clerk to set aside the execution was 
under C. C. P. sec. 108. By the subsequent section either 
party is at liberty to appeal from the decision of the Clerk 
upon a question either of fact (C. C. P. § 115) or of law, to 
the Judge of the District. An appeal upon a matter of fact 
implies the rehearing of the question by the appellate tribunal, 
if desired. Section 110 shows how that desire may be expres- 
sed. We think therefore that, on this appeal, the Judge was 
bound to hear any evidence which would have been competent 
before the Clerk of the Superior Court. But we are also of 
opinion that, in this particular case, the Clerk should have 
received no evidence but such as was of record in his own 
office, and that the Judge was limited in like manner. Upon 
the application to the Clerk the whole question was as to the 
legality of the issuing of the execution. An execution against 
the person can only issue upon a docketed judgment of a 
Justice of the Peace, when it is authorized by sec. 260, C. C. P., 
of which it is unnecessary to say anything as not being in 
question here, or, when it appears to the Clerk that the defen- 
dant had been arrested before judgment for one of the causes 
stated in sec. 512, upon an order of arrest (§ 513) obtained on 
affidavit (§ 514). It was alleged that such an affidavit had 
been made, and such an order duly obtained in this case, the 
record of which had been lost or destroyed; but we are of 
opinion that the Clerk could receive no parol evidence of such 
lost record. We do not deny that ordinarily, when a question 
arises incidentally as to the contents of the record of another 
Court which is shown to have been destroyed, parol evidence 
is competent. Butsec. 503 requires the Justice of the Peace, “on 
the demand of a party in whose favor he has rendered judg- 
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ment, to give him a transcript thereof, which may be filed and 
docketed in the office of the Clerk of the Superior Court of 
the county where the judgment was rendered.” The trans- 
cript must be in writing; the Clerk could docket nothing but 
what appeared in the transcript; and his execution must be 
based on what appears on his docket and nothing else. It may 
be asked, was a copy of the affidavit and order of arrest a 
material part of the Justice’s judgment, and therefore required 
to be docketed with it? We are of opinion that, for the pur- 
pose of enabling him to issue a personal execution, they were; 
for this purpose they materially qualified the judgment, and 
gave it an effect it otherwise would not have. For the issuing 
of an execution against the lands of the defendant they are 
not material parts of the judgment, as for this purpose they 
neither. added to nor impaired it. A Justice’s Court, like 
every other Court, can amend its own records, under which is 
embraced the power to restore the record when it has been 
destroyed or lost: this must be done on proper notice to all 
parties and on proper proof; but no Court has original power 
to amend the records of another Court, and the only proof 
which the Clerk of Lincoln could receive of the proceedings of 
the Justice was his transcript, or the original, which would 
have been of the same effect as a transcript. In connection 
with this case, we call the attention of the District Judges to 
sec. 241, C. C. P., which requires them to make a statement of 
the facts found by them, and of the conclusions of law, sepa- 
rately: their decision on the facts is final, (§ 115). 


Per CuriaM. | Judgment affirmed. 




























JUNE TERM, 1869. 





Srare o. Lupron. 





STATE o. T. R. LUPTON. 


No one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay costs, unless his name is marked as such on 
the bill of indictment. 


MISDEMEANOR, in altering the mark of cattle, tried before 
Jones, J., at Spring Term, 1869, of the Superior Court of 
BEAUFORT. 

After a verdict of ‘not guilty,” the. defendant’s counsel 
moved that Thomas R. Lupton, as prosecutor, be made to pay 
the costs. It was objected on the part of Lupton that he was 
not marked as prosecutor, and his Honor was asked to inspect 
the record and pronounce whether or not he was so marked. 
Upon inspection his Honor declared that the Governor was 
not marked as prosecutor, as is usual; but declined to say 
whether Lupton was so marked or not; holding that as Lup- 
ton’s name appeared marked on the back of the bill of indict- 
ment first wnder the word “ Pros.,” as he had gone before the 
grand jury which found [the bill, and as he had employed 
counsel to aid the Solicitor for the State in prosecuting, he 
would be recognized as prosecutor and held liable to pay the 
costs. 

To this ruling Lupton excepted; the exception was overruled, 
and he appealed. 


Carter, for appellant. 
Attorney General, contra. 


Dick, J. Previous [to ‘the adoption of the Code of Civil 
Procedure, the power of the’Court to order the prosecutor in 
criminal cases to pay costs, was regulated by Statute, and 
limited to a certain class of cases'(Rev. Code, ch. 35, sec. 37,) 
and the constructlon of this Statute has been well settled by 
the adjudication of this Court.' 

Prosecutions for public offences are now defined as criminal 
actions (C. C. P., sec. 5,) and no person is regarded as a 
prosecutor unless he is so marked on the bill of indictment. 








IN THE SUPREME COURT. 





Patm, e. al. vo. SMA. 





When a prosecutor is thus made party to an action for any 
kind of criminal offence he becomes liable under certain cir- 
cumstances to pay all costs of the action. Amendment to- 
ch. 21, C. C. P., sec. 559. 

His Honor in the Court below did not determine the ques- 
tion, whether or not the witness Lupton was marked as prose- 
cutor. This was a preliminary question which he was bound 
to decide in the affirmative before he had the power to render: 
judgment against the witness as a prosecutor. 

The judgment below must be reversed, so that his Honor,,. 
after deciding the preliminary question referred to, may exer- 
cise his discretion in the matter. Let this be certified. 


Per Curiam. Judgment reversed. 








WILLIAM PALIN, e. al. o. JOHN G. SMALL. 


Where an oral contract was made with the three members of a part- 
nership personally, Held, that they could recover upon it in their 
joint names, without regard to the style of their partnership, although 
this had been set forth in the writ. 


Assumpsit, tried before Pool, J., at Spring Term 1869 of 
the Superior Court of Pasquorank. 

The writ was in the name of “ William Palin, John Palin 
and Joseph Palin, partners, trading under the firm and style 
of Palin & Brothers;” but the declaration was in their joint 
names only, and was for a breach of warranty of soundness: 
of certain articles, and a failure to deliver other articles ac- 
cording to an oral contract made by the defendant with the 
three plaintiffs jointly and in person. 

The defendant asked the Court to instruct the jury that, as: 
the writ was in the name of “ William Palin, John Palin and 
Joseph Palin, partners, trading under the firm and style of 
Palin & Brothers,” it was necessary for the plaintiffs to prove 
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that they were partners and trading as alleged; and that the 
plaintiffs, having failed to introduce any evidence of that fact,. 
could not recover. 
His Honor declined so to charge, but reserved the point.. 
Verdict for the plaintiffs. Rule for a new trial upon the 
point reserved. : 
Rule discharged. Judgment and Appeal. 


No counsel, for the appellants. 
Phillips & Merrimon, contra. 


Setr_e, J. Had the writ in this case been issued in the 
firm name of “Palin & Brothers,” without reciting the indi- 
vidual names of the persons composing the firm, the defect 
would have been fatal; for it is well settled that the writ must 
set forth accurately the name of each plaintiff and defendant. 

But here the writ does set forth the full names of all the 
plaintiffs, with the addition that they are “partners trading 
under the firm and style of Palin & Brothers.” 

It is not pretended that the contract was not made with the 
plaintiffs William Palin, John Palin and Joseph Palin, but 
the defendant insists that as the writ recites that they were 
“partners trading under the firm and style of Palin & Broth- 
ers,” the fact of partnership under such name should have 
been proved upon the trial. 

His Honor held this to be unnecessary, and was of the 
opinion that these words in the writ should be regarded as 
surplusage. In this we concur. The addition of the firm 
name to the individual names composing the firm was not 
necessary, but being added it can do no harm, and will not. 
subject the plaintiffs to any additional proof. 


Per Curiam. Judgment affirmed. 
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JOHN W. MARTIN oe. A. B. McMILLAN Adm’r, &. ai. 


Where the plaintiff sold mules to an agent of the Confederate gov- 
ernment, at a reduced price, giving as his reason for thus selling 
them, that they were to be used in the military employment of such 
government; 


Held, that the contract was against public policy, and, therefore, that 
no recovery could be had ona bond given for the payment of the 
purchase money. 

(Phillips v. Hooker, Phil Eq. 193, cited and approved.) 


Covenant, tried before Mitchell, J., at Spring Term, 1869, 
of the Superior Court of ALLEGHANY. 

The action was brought upon a bond in the usual form, for 
the payment of eight hundred and eighty dollars, bearing 
date May 1862, signed and sealed by the defendant Edwards, 
and by A. B. McMillan, dec’d, the intestate of the other 
defendant. 

It was in evidence that, before and at the time of executing 
said bond, the defendant Edwards was an agent for the Con- 
federate government, for the purpose of buying horses and 
mules to be used in the military service; that he had instruc- 
tions from the Quarter Master, under whose directions he was 
acting, to buy horses and mules on his own credit, as he, the 
Quarter Master, did not then have on hand any funds of the 
government, and that money would be furnished him to pay 
off the debts so contracted. It was further in evidence that 
Edwards, in pursuance of these instructions, went to the 
plaintiff and told him that he, Edwards, wanted to buy some 
mules for the Confederate government. The plaintiff replied 
that he had a lot of mules for sale, and though he could get 
more for them than the defendant offered, as he wanted 
them for the Confederate government, he might have them 
at that price. Edwards bought the mules, gave the bond 
declared on with A. B. McMillan as his surety, took the mules 
to Virginia, and there delivered them to the Confederate 
authorities, receiving from the Quarter Master payment 

t herefor 
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The defendants’ counsel asked his Honor to charge that if 
the plaintiff knew, when he parted with the mules, the purpose 
for which they were to be used, that he could not recover; 
and that as the contract was against public policy he could 
not enforce it. His Honor refused the instructions prayed 
for, but told the jury that if they believed the transaction to 
have been as stated above, the plaintiff was entitled to 
recover. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 


F’. H. Busbee, for the appellants. 


From the plaintiff's declaration, the “inducement to the sale” 
was an illegal employment of the mules; hence the contract 
cannot be enforced. Phillips v. Hooker, Phil. Eq. 193. Dater 
v. Earl, 3 Gray (Mass.) 482. Briggsv. Lawrence, 3. T. R. 
454. The Prize Cases 2 Black 635. 


Bragg, contra. 

Knowledge of the purpose for which the mules were to b® 
used will not inyalidate the bond. Holemon v. Johnston 
Confer. 341, Robinson v. Bland, 2 Beer. 1077. Hodgson v. 
Temple, 1. E. C. L. R. 67. 


Reape, J. The case before us sets forth that, “The 
defendant, Edwards, told the plaintiff that he wanted 
to buy the mules for the Confederate Government. The 
plaintiff replied that he could get more for them than the 
defendant offered, but as the defendant wanted them for the 
Confederate Government, he might have them at that price.” 
The principle involved in this case is so fully discussed in the 
late case of Phillips v. Hooker, Phil. Eq. 193, that it need not 
be labored here. It is there said “that if the illegal use to be 
made of the goods enters into the contract, and forms the 
motive or inducement in the mind of the vendor, then he can- 
not recover, provided the goods are actually used to carry out 
the contemplated design; but bare knowledge on the part of 
the vendor that the vendee intends to put the goods to an ille- 
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gal use, will not vitiate the sale and deprive the vendor of all 
remedy for the purchase money.” Here the vendor said, “ag 
you want them for the illegal purpose, you may have them at 
a reduced price.” And the goods were in fact used for the 
illegal purpose. 

There was error in his Honor’s ruling. Judgment below 
reversed, and judgment here for the defendants. 


Per Curiam. Judgment reversed. 








R. P. DICK, e& al v. R. D. DICKSON. 


A Conrt after allowing‘an irregular judgment by default final, taken at 
& previous term, to be amended into a judgment by default and 
enquiry, has power at the same term to strike out such judgment 
altogether, and permit the defendant to plead; therefore, no appeal 
lies to the Supreme Court from such action. 


(Davis v. Shaver, Phil. 18, cited and approved.) 


Motion, to set aside a judgment by default, made before 
Busxton, J., at Spring Term 1869, of the Superior Court of 
CUMBERLAND. 

This is the case reported in ante 185. Upon return 
of the case, the plaintiffs obtained leave. to amend their writ 
by striking out the names of all of the defendants, except that 
of R. D. Dickson, as to whom judgment final by default had 
been irregularly entered at Spring Term, 1867. The plaintiffs 
were also allowed to amend the final judgment of 1867, so as 
to make it a judgment by default and inquiry. Thereupon, 
R. D. Dickson, then left sole defendant, made it appear to the 
satisfaction of the Court that he had employed counsel to 
appear and plead for him at the Appearance Term, who had 
omitted to do so; and moved that the judgment by default be 
set aside, and that he be allowed to plead as of the 
appearance Term. His Honor being ot the opinion, 
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that he had control of the case and could shape it by such 
direction at the present term as he thought justice required, 
granted the motion of the defendant. 

From this order the plaintiffs craved an appeal, which, upon 
theirgiving bond, was granted. 


Jno. W. Hinsdale, for plaintiff, cited, Revised Code ch. 
31, sec. 57 (2), Dick v. McLauren, 63 N. C. R. 185. 
Dunn v. Batchelor, 2 Dev. & Bat. 52. Keaton v. Banks, 
10 Ire. 381; and argued that the motion to vacate 
comes too late, as it should have been made in a reasonable 
time after the entry of judgment—or at the next succeeding 


term. 


Strange and W. McL. McKay, contra. 


The Court had the power to set aside a judgment by default 
and inquiry, rendered at a previous term, even after the 
inquiry has been executed, upon proper cause shown. Ander- 
son v. Devane, 2 Hay. 373, Cogdell v. Barfield, 2 Hawks, 332. 

No appeal lies from a matter of discretion, or from a find- 
ing by the Court of a matter of fact. State v. Lanier, 3 
Hawks 175; State v. Raiford,2 Dev. 214; Davis v. Shaver, 
Phil. 18. 


SertLe J. The record shows that at the last term of 
the Superior Court of Cumberland County, after this case 
had been pending for two years, and had been before 
this Court, upon another point, ante 185, the plaintiffs 
come before the Court, asking favors, and are permitted 
to amend in two particulars. In the first place, by striking 
from their writ all of the defendants except Dickson ; 
and in the second place, by amending the record nunc pro 
tunc, so as to make it appear that a judgment by default and 
inquiry, had been entered at Spring Term 1867, instead of the 
“judgment by default final,” which was set aside at Spring 
Term, 1868. 
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We were informed upon the argument by the counsel for 
the plaintiffs that these amendments were allowed without 
terms. It will be borne in mind that at Spring Term 1868 
of Cumberland Superior Court, when the “judgment by de- 
fault final” was set aside as irregular, upon the motion of the 
defendants McLaurin and Dickson, the plaintiffs appealed to 
this Court, and it does not appear that they moved to have 
their judgment entered as a judgment by defuult and inquiry, 
as of Spring Term 1867, until the last term of the Court, 
to-wit: Spring Term 1869, when it was granted. And there 
upon the statement of the case recites, “R. D. Dickson, now left 
sole defendant, made it appear to the satisfaction of the 


Court that he had employed counsel to appear and plead for 
him at the appearance term, who had omitted to do so until 
now, and moved that judgment by default against him be set 
aside and that he be allowed to plead as of the appearance 
term.” This His Honor allowed, “being of the opinion that 
he had control of the case, and could shape it, by such direc- 
tions as he thought justice required.” 
‘In this opinion we concur. 

As to the power of the Court to set aside judgments by 
default, we entertain no doubt, and we have nothing to do 
with the exercise of its discretion. Both parties asked favors 
and though His Honor changed his orders, in part, it was all 
done during the same term of the Court, while the matter was 
in feri and under the control of the Court. It is unnecessary 
to discuss the questions made before us, upon the argument, 
as to the effect of regular or irregular judgments, and of the 
power of the Courts over them; the learning on this subject 
may be found in the report of this case at the last term, and 
in Davis v. Shaver, Phil. 18, and the cases there cited. 

Courts are clothed with a large discretion, in amending any 
process, pleading, or proceeding in any action, and even 
defects in judgments and executions, for the furtherance of 
justice. And they have power for the same purpose, to set 
aside all irregular proceedings, from the leading to the final 
process. And while questions as to the power of other Courts 
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may be brought in review before this Court, we have no juris- 
diction to review the exercise of discretion in those matters, 
where Courts are clothed with discretionary powers. 

Let this be certified, &c. 


Per CURIAM. Affirmed. 








STATE ve. WILLIS HAUGHTON, 


Petit larceny being a felony in this State, the Special Court estab- 
lished for the City of Wilmington has no jurisdiction of it. 


Larceny, tried before Cantwell, J.,at January Term 1869, 
of the Special Court of WILMINGTON. 

The defendant was indicted for stealing “one axe, of the 
value of five cents,” and thereupon demurred on the ground 
that the Court had not jurisdiction. The Court sustained the 
demurrer, and directed the defendant to be discharged. From 
this order the Solicitor appealed. 


Attorney General, for the State. 
No counsel, contra. 


Dick, J. The jurisdiction of the Special Court estab- 
lished in the city of Wilmington is limited to the trial of mis- 
demeanors committed within the corporate limits of said city. 
Acts 1868, ch. 12. 

‘The defendant in this case was indicted in said Court for 
petit larceny, and the question presented for our consideration 
is, whether the said Special Court has jurisdiction of the 
offence charged. . 

Petit larceny is a felony at common law, and occasioned a 
forfeiture of goods and chattels, and rendered a person con- 
victed infamous, and incompetent as a witness in a court of 
justice. C. Lit. 391,a.4 Black. 94, 3 Chit. Crim. Law, 928. 
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In an indictment for this crime at common law, it is necessary 
to allege that the goods were taken feloniously, 1 Hawkins, P. 
C. 152. In this State we have established the common law by 
statute, so far as it is adapted to our form of government; Rev. 
Code, ch. 22. 

Forfeiture of lands and goods (and not capital punishment) 
is the chief characteristic at common law distinguishing felo- 
nies from misdemeanors; 4 Black. 94. 

Forfeiture and corruption of blood for crime are unknown 
in this State, yet the distinction between felonies and misde- 
meanors is a part of the common law which we have adopted, 
and in some respect the distinction is still important. The 
ordinary common law punishment for felonies is death by 
hanging, and the idea of capital punishment is usually asso- 
ciated with such crimes. The influence of christianity upon 
the legislation and judicial proceedings of our ancestors greatly 
mitigated the severities of the common law, by allowing the 
benefit of clergy in many cases ot felony. 

Petit larceny was never a capital felony, and at common law 
was only punishable with whipping, imprisonment, or other 
corporal punishment, and a forfeiture of goods and chattels. 
The distinction between grand and petit larceny, although for- 
merly of great importance, has been entirely abolished, both 
in England and in this State. In England petit larceny has 
been elevated to the degree of grand larceny by Stat. 7 and 8, 
Geo. IV, Ch. 29, and in this State simple larcenies are all 
punished as petit larceny. R. C. ch. 34, s. 26. In many of 
the States of the Union, petit larceny has been made a misde- 
meanor by statute, and as the common law punishment for the 
offence has been recently so greatly changed, we see no good 
reason why larceny should any longer remain in the list of 
felonies. It may have been the intention of the framers of the 
statute above referred to (R. C. ch. 34, s. 26) to make larceny 
a misdemeanor, but we do not feel authorized by a forced 
judicial construction to abolish a long established rule of 
the common law, and thus by implication to enlarge the author- 
ity of a Court of limited jurisdiction. 
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There is no error in the ruling of his Honor in the Court 
below, and the judgment is affirmed. 

Let this be certified, &c. 

Per CurRIAM. No Error. 








THE STATE cv. JOHN CHERRY and SALLY CHERRY. 


It is within the discretion of the Judge presiding at a trial to admit or 
exclude evidence which, at the stage of the case when it is tendered, 
is irrelevant, even although the counsel tendering it promises to 
connect it with the case by subsequent testimony; therefore, no appeal 
to this Court lies from a ruling which excludes such evidence. 

Where an imputation against the character of a witness is made by 
the very question which is put to him, evidence in support of that 
character becomes competent. 

A witness called merely to sustain or impeach the character of another 
witness in the cause, may himself be either impeached or sustained. 

A building of hewn logs (twenty-six feet by fifteen,) divided by a par- 
tition of the same, upon one side of which were horses, and upon 
the other, corn,.oats and wheat, (threshed and unthreshed,) also 
hay, fodder, &c., having sheds adjoining, under which were wagons 
and other farming utensils, is a ‘‘barn” within the meaning of that 
word in the Rev. Code, c. 34, s. 2, punishing with death the burn. 
ing of barns having grain in them. 

(State v. Laughlin, 8 Jon. 455, S. v. Garreit, Bus. 359, cited and approved. } 


Arson, tried before Logan, J., at Spring Term 1869 of the 
Superior Court of Gaston. 

Upon the trial it was shown that the building charged to 
have been burned, was of hewn logs closely fitted together, 
twenty-six feet by fifteen in size; that a partition of hewn logs 
ran through it, cutting off eight or nine feet from the length, 
for stables, in which were kept his horses; that the other part 
(having an upper and a lower room,) usually held fodder, hay, 
and (in the room below) oats, rye, and wheat, in the straw an? 
threshed; also, sometimes corn; that there were sheds adjoin- 
ing on three sides, in which were kept the owner’s buggy 
wagon, threshing machine, wheat-fan, ploughs, farming tools, 
32 
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&c.; and that when burned the building contained two horses, 
sixty bushels of threshed oats, ten bushels of corn, and a few 
bushels of rye. 

Upon the trial the State introduced one Louisa Costner, 
and upon cross-examination for the prisoner, she was asked 
if “she did not have a bedstead in her house?” The question 
having been objected to as irrelevant, the Court asked what 
was its object. The counsel declined to answer in the presence 
of the witness, as it would enable her to evade it, but added 
that they expected to connect it with the case. Thereupon the 
Court excluded the question, and the prisoner excepted. 

The prisoner introduced one James Davis as a witness to 
character only, who testified that the character of certain State 
witnesses was bad for virtue andtruth. He wasafterwardsasked 
by the State if the character of those witnesses was not as good 
as his own, both for virtue and truth. The prisoner’s counseb 
told the witness that he need not answer that question. The 
Solicitor did not insist upon an answer, and none was made. 

The prisoner then introduced a witness, and proposed to 
prove the character of James Davis; the State objected, and 
the objection wassustained. Thereupon the prisoner excepted. 

Verdict, Guilty; Rule for New Trial; Rule discharged; 
Judgment, and Appeal. 


Pearson, C. J. Whether Louisa Costner “had a bedstead 
in her house” was a fact irrelevant to the case at the time she 
was asked the question, so far as then appéared, and of course- 
the evidence was inadmissible and ought to have been rejected, 
unless the statement of the prisoner’s counsel that “they expected 
to connect it with the case” made it an exception to the gen- 
eral rule. The prisoner’s counsel had no legal right to put 
the question, so it was no error to reject it. Under the cir- 
cumstances it was a matter within the discretion of the Judge, 
and this Court has no power to review his decision. 

Haigh v. Belcher, 32 E. C. L. R. 553, was relied on in the 
argument before us. There Coleridge, Judge, admitted the 
evidence, saying, “This is clearly a fact, but from aught that 
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now appears, quite irrelevant. I must receive the evidence 
on Mr. Estis’ undertaking to show the relevancy hereafter by 
evidence.” This authority would have warranted the Judge 
in receiving the evidence in our case, but it was clearly a 
matter of discretion, and is so treated by all the text writers 
who comment on the case: Roscoe 95, 96. “Circumstances 
alter cases.” In England the barrister who conducts the case 
in court, is furnished by the attorney who prepares the case 
out of court, with a “brief,” in which is set forth all of the 
evidence that the party can obtain, and the attorney is held 
responsible for the accuracy of the brief, which he prepares 
after a careful examination of the witnesses. In this State 
the barrister is not assisted by an attorney; he undertakes both 
offices. Gentlemen of the bar on the circuit do not usually 
prepare very full briefs, or examine very carefully ‘into the 
evidence, but rely on what is whispered to them by their 
clients. This authorizes, if it does not call for, a different ex- 
ercise of the discretion. 

IL. The question put to the witness James Davis, was an 
imputation on his character, and was, calculated to degrade 
him before the jury. His Honor rejected evidence as to his 
character. In this there is error. Why should the jury have 
been kept in the dark as to what kind of man this witness 
_was? Why should the case go to them with a cloud over it 
by reason of ‘‘a fact transpiring in the course of the trial, which 
was a proper subject for remark both by the counsel and the 
Court?” Garrett’s case, Bus. 359. 

It was said on the argument, that his Honor rejected the_ 
evidence on a supposed rule of law, “an impeaching witness 
cannot be impeached,” and we are told this supposed rule of 
law is acted upon in that circuit, and is based on the ground 
of avoiding the inconvenience of an endless process. If the 
impeaching witness can be impeached, the last witness may also 
be impeached, and so on ad injinitum. This inconvenience 
cannot occur very often, or be very serious, for the general 
practice is tocall only the most respectable men in the com- 
munity, as to character, and the instance of calling a witness 
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of doubtful character, to prove character, is exceptional. Let 
it be understood that an impeaching witness cannot be im- 
peached, and the exception will soon be the general rule. But 
be this as it may, ¢ruth should not be excluded to avoid incon- 
venience; and it isenough to say that no case, or dictum, or 
sentence from a text writer was cited to support this sup- 
posed rule of evidence; on the contrary, it is laid down by 
the text writers, that an impeaching witness may be impeached 
by proof of general character, or on cross-examination, and 
when that is done the impeaching witness may be supported 
by proof of general character. Roscoe 96, 2 Phillips 432. 

We imagine this supposed rule of evidence had its origin 
in a misapprehension of the rule, “When a witness on cross- 
examination is interrogated as to a collateral fact, his answer 
concludes the matter, and no further evidence of particular 
facts is admissible, to avoid getting off on a side issue.” But 
the matter is open to evidence of general character; so the 
error to which we have adverted seems to have been caused by 
not attending to the distinction between evidence of particular 
facts, and evidence of general character. 

III. The building described by the witness is a barn, both 
according to the legal acceptation of the word, and also its 
popular meaning. Ask any man if this building is a barn. 
He will reply: “If it is not one, I don’t know what you would 
calla barn.” The circumstance that a part of the building — 
was used as a stable, does not affect its character as a barn. 
Indeed, that is usually the case in the middle and western parts 
of the State. Some people are not fortunate enough to have a 
barn; as an old out-house used to keep shucks, peas and 
nubbins in, does not rise to the dignity of a barn in legal 
acceptation or in common parlance. Laughlin’s case, 8 Jon. 
454. But in our case there was a substantial building, large 
enough to hold the horses, and the hay and grain, in the straw 
and after it was threshed, and also the wagons and other uten- 
sils of the farm. It matters not whether the house was built 
of logs or of stone, or was a frame-house and weather boarded, 
such a building is a barn, and is under the protection of the 
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law. The prisoners were not convicted according to the rules 
of law. Judgment reversed. 
This will be certified, &c. 


Per Curiam. Venire de novo. 








Doe on demise of ASHFORD GAINEY and wife . DEMPSEY HAYS. 


The declarations of a grantor made previous to the execution of a 
deed are inadmissible to control or explain the meaning of language 
used in such deed. 

(Pation vy. Alexander, 7 Jon. 603, cited and approved. ) 


EJEcTMENT, tried before Buxton, J, at Spring Term 1869, 
of the Superior Court of CuMBERLAND. 

The land in dispute consisted of about six acres, and was 
included between two roads or sections of roads, both leading 
from “Smith’s ferry to Bass’s ferry.” The deed of the lessor 
of the plaintiff called for “the main road from Smith’s ferry 
to Bass’s ferry on Neuse,” as one of its boundary lines. The 
. question submitted to the jury was the proper location of this 
line. The defendant introduced one Whitfield Wood, who 
testified that the grantor in the deed under which the plain- 
tiff’s lessor claimed, told him eleven days before the execution 
of the deed, that “he intended to make Ashford Gainey a 
deed giving him all of the land north of the thoroughfare ” 
(which was the line contended for by the defendant.) To the 
admission of this evidence the plaintiff excepted. 

Verdict for the defendant; Rule for a new trial for error 
jn the admission of the testimony objected to; Rule dis 
charged; Judgment and Appeal. 


Strange, for the appellants. 
N. McKay, contra. 
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Dick, J. The question of difficulty in this case, is the 
proper location of the boundary line described in the deed of 
the lessor of the plaintiff as “the main road from Smith’s 
ferry to Bass’s ferry on Neuse.” The termini of said boundary 
line are agreed upon by the parties, and it is unnecessary for 
this Court to express any opinion on that question. There 
are two roads running between said termini, and it is a ques- 
tion for the jury, te determine which road fits the description 
of said deed. The deed must speak for itself, and parol evi- 
dence is inadmissible to show the intention of the grantor by 
his declarations made previous to the execution of said deed. 

His Honor in the Court below erred in admitting the testi- 
mony of the witness Whitfield Wood, as to the declarations of 
the grantor made eleven days before the execution of the said 
deed as to the boundary line in controversy. Patton v. Alex- 
ander, 7 Jon. 603. 

For this error there must be a venire de novo. Let this be 
certified. 


Per CurIAM. Venire de novo. 








JAMES A. JOHNSON v. JOHN T. JUDD, ei ai. 


Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at Spring Term 1869, on motion by the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869,}*to 
amend certain irregularities” &c., allows such errors to be cured by 
amendment &c. 


Motion to dismiss a summons, heard before Buston, J., at 
Spring Term 1869 of the Superior Court of Harvyert. 
The facts are sufficiently set forth in the opinion. 


N. McKay, for the appellants. 
No counsel, contra, 
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Ropman, J. This action was commenced by a summons, 
-dated 5th January 1869, which required the defendants “to 
‘appear before the Judge of our Superior Court of Law ata 
Court to be held for the county of Harnett, at the Court House 
in Lillington, on the second Monday of Febuary &c.” This 
was erroneous: Section 73 C. C. P., says, the summons shall 
require the defendant “to appear at the office of the Clerk of 
the Superior Court” within a certain number of days after the 
service &c.” The difference is material, as was pointed out in 
Smith v. McIlwaine ante 95, because there is no day 
‘in which the pleadings can be made up before the Judge. The 
‘pleadings are to be filed in the Clerk’s office, and jurisdiction 
is given to him to decide, in the first instance, on all questions 
of practice and procedure arising in the course of coming to 
an issue. Sec. 108. C. C. P. 

At Spring Term 1869, the defendants appeared and moved 
to dismiss the summons,” on the ground, as the case states, “that 
it was not a summons,” by which we understand to be meant, 
that it was not in conformity to the Code; the Judge refused 
to dismiss, and the defendants appealed to this Court. It seems 
ito us clear that, as the law stood at that time, the Judge should 
have dismissed the summons or have imposed upon the plain- 
tiff the alternative of amending it. After the appeal however, 
the Legislature, by an act entitled “An Act to amend certain 
irregularities in the mode of commencing certain actions” &c., 
ratified Ist April 1869, enacted that “in all civil actions here- 
tofore commenced, in which the process has been or shall be 
made returnable “before the Judge,” no advantage shall be had 
or taken by reason thereof, but the same shall be held regular, 
and may be amended as to the process and pleadings at any 
time, without costs, but upon such other terms as to the Judge 
of the Court shall se2m just” &c. The error committed by 
the Judge makes it necessary to reverse his decision, but in 
consequence of the statute, this Court cannot dismiss the case, 
nor can it allow the summons to be amended, and the plead- 
ings to be made up here; it is necessary therefore to send the 
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‘case back to the Judge of the Superior Court, in order that. 
che may proceed as required by the statute. 


Per CuriaM. | Order accordingly. 








STATE v. BENJAMIN DOUGLASS. 


Objection to the manner of summoning the grand jury, can only be 
taken before trial; and such objection to the petit jury or special 
venire, by challenging the array. ‘ 

Judgments can be arrested only for some matter which appears, or for 
the omission of some matter which ought to appear, upon the record. 

(State v. Martin, 2 Ire. 101, State v. Davis, 2 Ire. 153, State v. Under- 
wood, 6 Ire. 96, State v. Barfield, 8 Ire. 344, State v. Ward, 2 Hawks 
443, State v. Patrick, 3 Jon. 443, State v. Roberts, 2 Dev. & Bat. 540; 
cited and approved.) 


MurpeR, tried before Buxton, J., at Spring Term 1869, of 
the Superior Court of Moore. 

The jury having returned a verdict of guilty, there was a 
rule upon the State to show cause why a new trial should not 
be granted for the following reason, viz: 

That K. H. Worthy, who as Sheriff of Moore county sum- 
moned the regular jury, grand and petit, for the term as well 


as the special venire in the case, was not the lawful Sheriff of 


the county of Moore, being disqualified under the XIV 
Amendment of the Constitution of the United States. (See 
Worthy v. Barrett, ante 199.) 

Rule discharged; Motion in arrest of judgement for the 
same grounds as those taken for a new trial; Motion over- 
ruled; Judgment and Appeal. 


Attorney General, for the State. 


No counsel contra. 






























JUNE TERM, 1869. 





Srate ov. Dovanass. 





Serrie, J. We have examined this case with the care 
which its importance demands, and have considered not only 
the points made upon the trial below, but have looked to the 
record to see if anything more could be suggested in favorem 
vite. We have found no error in the record. 

Let us consider the points relied upon by the prisoner. 

After a verdict of guilty, the prisoner obtained a rule upor 
the State to show cause why a new trial should not be granted, 
for the reason that K. H. Worthy, the person who, as Sheriff 
of Moore county, summoned the regular jury, grand and petit, 
for said term of the Court, as well as the special venire in 
this case, was not the lawful Sheriff of the county of Moore. 

The facts in regard to the office of Sheriff are fully set 
forth in the statement of the case made by his Honor, the 
presiding Judge. But we are relieved from their considera- 
tion and from all inquiries as to thevalidity of the acts of the 
Sheriff in regard to the grand jury which found the bill, and 
the petit jury which tried this case. Whether he was Sheriff 
de facto, or de jure, it is immaterial to inquire; for the objec- 
tion, if it ever had any force, comes too late. Objection to 
the grand jury can only be taken before plea in chief, or at 
all events before trial. State v. Martin, 2 Ire. 101, State v. 
Davis, 2 Ire. 153, State v. Underwood, 6 Ire. 96, State v. Bar- 

field, 8 Ire. 344. 

If the prisoner had wished to take advantage of this objec- 
tion to the petit jury and special venire, he should have done 
so by challenging the array. After he had waived his right 
of challenge, and had taken his chances of an acquittal before 
the jury, he could not go back and “ take a double chance,” 
by impeaching the very jury upon whom he had put himself 
for a safe deliverance. State v. Ward, 2 Hawks 443, State v. 
Patrick, 3 Jon. 443. 

The different defences in criminal pleadings, as in civil, 
must be brought forward” in apt time, due form and 
proper order.” 

A Judge it is true has discretion to set aside a verdict, and 
grant a new trial, at the instance of the prisoner in all cases 
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where justice may require it; but the exercise of that discre- 
tion cannot be reviewed. The rule was discharged, and the 
prisoner thereupon moved to arrest the judgment for the same 
reason set forth as ground for a new trial. This motion was 
also overruled. Judgment can only be arrested for some 
matter appearing, or the omission of some matter which ought 
to appear, upon the face of record. This matter was not 
brought forward until after trial and conviction, and formed 
no part of the record in a legal sense. Indeed, as said in 
reference to the rule for a new trial, this objection if it ever 
had any force, will avail nothing by motion in arrest of judg- 
ment. State v. Roberts,2 Dev. & Bat. 540. Whart. Crim. 
Law, § 3048. The judgment of the Superior Court is affirmed. 
Let this be certified &c. 


Per Curiam. No error. 








JAMES MURPHY ». ALEXANDER H. MERRITT. 


A regular final judgment can not be set aside at a subsequent term on 
motion, even although it was entered under a misapprehension of 
counsel. 

An appeal from an order to vacate a judgment, leavessuch judgment, 
and any execution issued under it, in full force.” 


Motion to set aside a judgment, heard by Russell, J., at 
Spring Term 1869 of the Superior Court of Sampson. 

The defendant’s counsel moved to set aside a judgment ren- 
dered in an action of trover, at Fall Term 1867 in favor of the 
plaintiff. The judgment had been entered by consent of the 
defendant’s counsel. It appeared to the Court that one Mer- 
ritt had represented to the defendant’s counsel that the defen- 
dant would be satisfied with this arrangement, provided the 
costs did not exceed twenty-five dollars; and that, acting upon 
this statement, the counsel consented to the judgment. It 
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appeared further that the costs exceeded twenty-five dollars, 
and that the defendant had never authorized Merritt to instruct 
his counsel to consent to the judgment. 

The Court ordered the judgment in this case to be vacated, 
and the case to be reinstated on the docket. From this order 
the plaintiff appealed. 


Strange, for appellant. 
No counsel contra. 


Reape, J. It is settled that a regular final judgment can 
not be set aside at a subsequent term on motion. The judg- 
ment in this case was regular, and had the additional force of 
being by consent of parties. The fact that the defendant’s 
counsel consented under the false representation of a third 
person that his client was willing to pay it, makes no differ- 
ence. 

The effect of the appeal from the order vacating the judg- 
ment, was to leave the judgment and execution in full force; 
and the money raised under the execution will be paid over 
to the plaintiff. There was error. Judgment here for the 
plaintiff for costs. 


Per Curiam. Judgment accordingly. 








STATE v. SANDY RATTS. 


When the punishment for a common law offence has been mitigated 
by statute, it is not proper that the indictment shall conclude 
“against the form of the statute.” 


LARCENY, tried before Cloud, J., at Spring Term 1869, of 
the Superior Court of Rowan. 

The defendant was convicted of the larceny, whereupon he 
moved that the judgment be arrested for the following reason: 
that as the punishment of the offence had recently been altered 
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by statute, the indictment should have concluded “against the 
form of the statute, &c.” 
Motion overruled. Judgment and appeal. 


Boyden & Bailey, for the appellants. 
Attorney General, contra. 


Dick, J. Where an offence exists at common law, and only 
the punishment is altered by statute—in such cases it is not 
necessary for the indictment to conclude ‘against the form of 
the statute,” as it is the offense which is the subject of the 
indictment, not the punishment. 

If an offence at common law is made an offence of a higher 
nature by statute, then the indictment must conclude against 
the statute, 2 Hale P. C. 189, 1 Saund. 145, 1 Moody 402—404, 
1 Bish. Cr. Law, Ch. XI. 

The offence alleged in the indictment in this case, is petit 
larceny at common law, and the punishment for such offence 
was whipping, imprisonment, or other corporal punishment. 
This punishment has been mitigated to imprisonment at hard 
labor, by a recent statute, Acts 1868, ch. 44, sec. 5. 

The indictment is properly drawn according to the common 
law, and his Honor was right in inflicting the statutory pun- 
ishment. There is no error. 

Let this be certified, &c. 


Per Curiam. No Error. 








R. L. MYERS Adm’r., 7. W. D. CREDLE. 


Where the defendant in a writ of replevin was not in possession of the 
thing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him. 

Third persons, who after the issuing of a writ of replevin come forward 

and give the bond and receive possession’ of the thing sued for, 

from the plaintiff, are not liable to a recovery in such action. 
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REPLEVIN, tried before Jones, J.at Spring Term 1869 of the 
Superior Court of BEAUFORT. 

At the time when the writ was served upon the defendant 
Credle, the schooner, the subject of the suit was in the posses- 
sion of Respass, a Constable, who had seized it by virtue of an 
execution; and Credle refused to give bond. It remained in 
the possession of the Sheriff, or of the plaintiff, for several 
weeks afterwards, when one J. R. Selby and one Robert Lup- 
ton appeared and claimed it as their property, and it was 
delivered up to them by the plaintiffs attorney, upon their 
giving bond. The plaintiff claimed a verdict against Credle, 
and also against Selby and Lupton. 

The Court charged the jury that if Credle refused to give 
any replevy bond, and abandoned all claim to the vessel, and 
that, if afterward the plaintiff, by himself or his attorney, 
voluntarily surrendered the vessel to Selby and Lupton upon 
their giving the bond referred to, the plaintiff could recover 
neither against Credle, nor against Selby and Lupton in this 
suit. 

The plaintiff's counsel excepted. Verdict for defendant; 
Rule for a new trial; Rule discharged; Judgment and 


appealed. 


Carter, for the appellant. 
Phillips & Merrimon, contra. 


Reape, J. I. The plaintiff cannot recover against the defén- 
dant Credle, because at the time the writ was issued he was 
not in possession of the property, and did not have the control 
of the same, Rev. Code, ch., 98, sec. 1. 

II. The plaintiff cannot recover agaist Selby and Lupton, 
because they are not parties to the suit. The fact that the 
plaintiff surrendered the property to them upon their entering 
into bond “to perform the final judgment in the suit” did not 
make them parties. Whether there is any remedy against 
them upon their bond, in some other proceeding against them, 
is not before us. 
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There is no error. There will be judgment here for defen- 
dant. 


Per CurRIAM. Judgment affirmed. 








STATE ». JAMES CREDLE. 


Error in the charge of the Court, on a trial for crime, will not give the Ly 
State a right to appeal after a verdict of not guilty. } 


(State v. Taylor, 1 Hawks 462, cited and approved.) 


MISDEMEANOR, in killing live-stock, tried before Jones, J., 
at Fall Term 1868, of the Superior Court of Braurorr. 

The defendant, was indicted for killing a steer: in the first 
count alleged to be property of one James Edwards, and in 
the second, of some person unknown. 

His Honor charged the jury that they must be satisfied that 
the defendant did kill the steer, and that it was the property 
of James Edwards, as charged in the first count of the indict- 
ment; and that, if they were not so satisfied, they could not 
convict on the second count. To this part of the charge the 
Solicitor excepted. There was a verdict ot “not guilty,” and | 
the Solicitor for the State appealed. 


F’.. H. Busbee, for the State. 
No counsel contra. 


Sertie, J. “ Nemo debet vis vexari, pro una et eadem causa,” 
is a principle of the common law, as well as of humanity. 

The bill of indictment upon which the defendant was put 
to trial contained two counts, and there was a general verdict 
of not guilty. ; 

Admitting that there was error in his Honor’s charge, as 
to the second count, it cannot be reviewed upon appeal by the 
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State; State v. Taylor, 1 Hawks 462—for, while the humanity 
of our law gives the right of appeal to the accused in all 
cases, the class of cases in which the State has that right, is 
very small. A legal acquittal in any Court of competent 
jurisdiction, if the indictment be good, as we think it was in 
this case, will preclude any subsequent proceedings before 
every other Court. 


Per CURIAM. Appeal dismissed. 








STATE, ex. rel. DONALDSON 0. WALDROP. 


Justices must recognize defendants in bastardy cases to appear before 
* the Superior Courts. County Commissioners have no jurisdiction 
of such cases, nor any judicial powers whatever. 


Motion to vacate a recognizance, heard before Cannon, J.,. 
at Spring Term 1869, of the Superior Court of CHEROKEE. 

This was a proceeding commenced in the usual form before 
a Justice of the Peace, in which the relator charged the 
defendant with being the father of her bastard child. The: 
Justice bound him over to the next term of the Superior 
Court for the County, when he appeared and moved to vacate 
the recognizance, on the ground that it should have been 
returnable before the County Commissioners, and that the 
Superior Court had no jurisdiction of the case. 

The Judge refused the motion, and the defendant appealed- 


Attorney General, for the State. 
No counsel contra. 


Ropmay, J. (After stating the case as above.) It is diffi- 
cult to imagine a reason for supposing that the County Com- 
missioners, had any jurisdiction in the premises. They have 
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no judicial powers at all. Proceedings in bastardy are in the 
nature of a civil action. State ex. rel. Adams v. Pate, Bus. 
244. The Superior Court have exclusive original jurisdiction 
in all cases when it is not given to some other Court. Const. 
Art. IV, Sec. 15. Chapter 12 of the Revised Code concerning 
bastardy is still in force, except so far as it has been inciden- 
tally modified by the change in the system of Courts. The 
Judge was right in refusing the motion. Judgment that the 
State recover costs in this Court. 
Let this opinion be certified. 


Per Curiam. Order accordingly. 








STATE ex. rel. D. H. McNEILL e¢. al. o. JOHN MORRISON, et. ai.* 


Whenever the Clerk of a Court is appointed to make sales, &c., it is to 
be taken that he is appointed in his official capacity, unless the order 
of appointment expressly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon his 
official bond. 

(Broughton v. Haywood, Phil. 380, cited and approved.) 


Dest, tried before Warren, J., at Fall Term 1867 of the 
Superior Court of Moore, 

The action was brought on the bond of one Currie, (deceased) 
Clerk of the County Court of Moore. The bond was given 
at October Term 1854 of the County Court, and the defendants 
are thesureties thereto. At July Term 1854 ofthe County Court, 
a petition had been filed by the plaintiffs in this suit, praying for 
the sale of a slave for division, said slave belonging te the plain- 
tiffs as tenants in common. At October Term 1854, there was 
this entry upon the trial docket: “Prayer of petition granted, 
Ordered by the Court that A. C. Currie be appointed com- 
missioner to sell the slave, and report to the next term of the 
Court. For decree, see minutes.” The parts of the decree 
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necessary to be stated are as follows: “It is therefore ordered, 
adjudged and decreed that Alexander C. Currie be appointed 
a commissioner to make sale of said slave on a credit of six 
months, &c.” “Itis further ordered that the said commissioner 
make his return to the next term of this Court.” At January 
Term 1855 a report was made, signed‘‘A. C. Currie, Commis- 
missioner,” and confirmed. It set forth that the slave was 
sold on the 29th day of December, 1854, to Cornelius Dunlap, 
on a credit of six months, and that Dunlap gave his bond for 
$1,026, the purchase money. It was in evidence that Currie 
received the money on this bond before it became due, less some 
ten or fifteen per cent. upon the amount, and surrendered the 
bond to Dunlap, and shortly thereafter died. There was also 
evidence of a demand before the commencement of this suit. 
It was insisted that upon this evidence the sureties on the 
bond of Currie were not liable, but the Court was of a different 
opinion, and there was a verdict for the plaintiff. 
Rule for a New Trial; Rule discharged; Judgment, and 


Appeal. 
Person for the appellants, cited Sanders v. Bean, Bus. 318. 


Manning, and N. McKay contra, cited State v. Bradshaw, 
10 Ire. 229, Broughton v. Haywood, Phil, 380. 


ReabE, J. The statute authorizes the Court to appoint the 
Clerk, or some other fit person, to make sales, &c. 

Whenever the person who is Clerk is appointed, it is to be 
taken that he is appointed in his official capacity. Especially 
is this so, when in the order appointing him, he is designated 
as “Clerk.” 

The words “some other fit person” mean some other person 
than he who is acting as Clerk. It may be that if the order 
of appointment negatived the idea that he was appointed in 
his official capacity, he might fall under the words, “other fit 
person,” but that is not this case. 

It is to be taken that the bond was payable to A. C. Currie, 
Clerk, &¢., and reported to Court and filed. in his office, and 
that upon it he received the money. 93 
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The Clerk, then, and his sureties are liable upon his official 
bond, Broughton v. Haywood, Phil: 380. 
There is no error. Judgment will be entered here for the 


plaintiff. 
"Per Curiam. Judgment affirmed. 








ROBERT W. GLENN co. THE CHARLOTTE & SOUTH CARO- 
LINA R. R. COMPANY. 


Where a Carrier, upon being applied to by the owner to deliver cer- 
tain cotton, (then at its depot and in its possession for transporta- 
tign) to another Rail Road Company, declined to do it, or to allow 
the to do it—promising to deliver it, itself, within three days; 
Held, that it was gross negligence for such Carrier to allow the cotton 
to remain undelivered for several months afterwards and until it 
became rotten by exposure to the weather. 

If a jury decide correctly a question of law improperly left to them 
by the Court, the verdict cures the error of the Court. 

Semble, That a Common Carrier for hire, can protect himself by an 
express contract, to such extent only as will render his liability no 
greater than that of a Special Carrier for hire; also, that to render a 
parol contract to that effect binding upon the other party, there 
should be a consideration therefor; and that otherwise it would be 
nudum pactum. . 


(Craton’s case, 6 Ire. 164, cited and approved.) 






Cask, tried before Tourgee, J., at Spring Term 1869 of the 
Superior Court of GuILForp. 

The plaintiff declared against the defendant as a common 
Carrier, Warehouseman and Forwarder, for damages sus- 
tained in the loss of certain cotton received by the defendant 
at Columbia S. C., for transportation to High Point in Guil- 
ford County. 

The cotton was received by the defendant in February 
1864, under a special contract in writing, by which it was 
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claimed that it was liable tor gross neglect only. It was 
carried to Charlotte, and the damage sustained by it was 
received at the depot there, where it was left upon the ground 
exposed to the weather for several months, until the larger 
portion of it had rotted. It had reached that point about the 
first of March 1864, and remained there until August. 

It was shown for the plaintiff that he had gone to Char- 
lotte about the first of April 1864, and after some negotiation 
with officials upon both Roads, had been imformed that#the 
N. C. R. R. Co., would receive and transport the cotton im- 
mediately, the cotton being then in fair order, lying as above 
described, at the depot; that upon applying at the office of the 
defendant to have it delivered at once, he was told that their 
hands were absent upon some other employment; and upon his 
offering to hire hands himself in order to deliver the cotton, 
he was also told that the defendant would not permit freight 
that was in its hands for transportation, to be interfered with 
in that way—the official adding that the cotton would be 
delivered to the North Carolina R. R. Co., during the next 
three days. The plaintiff being satisfied with these assur- 
ances returned to his home in Guilford. 

The defendant introduced evidence tending to show that its 
Road was then greatly embarrassed and ®ncumbered by mili- 
tary orders freight and passengers; and, with regard to the 
cotton, that on the next day after the plaintiff had visited 
Charlotte (as above) the defendant had offered to deliver the 
cotton to one Keisler the receiving and loading clerk of the 
N. C. R. R. Co., at that place, and that he had refused to 
receive it, on the ground of military orders freight, &c. 

Afterwards one Scott, a witness for the plaintiff testified 
that Keisler was not authorized to receive, or refuse freight 
for the N. C. R. R. Co. 

The view of the case taken by the Court renders it unnec- 
essary to set forth more of the facts. 

His Honor instructed the jury that the defendant was 
bound to ordinary diligence in storing and forwarding the 
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eotton, and that if they should find that it had failed to exer- 


eise such diligence, then the plaintiff should recover. 
Verdict for the plaintiff; Rule for a new trial; Rule dis- 
eliarged; Judgment and Appeal. 


Fowle & Badger, for the appellants. 
Phillips & Merrimon, contra. 


PEARSON, C. J. We are of opinion that the evidence, 
taking it most favorably for the defendant, makes out a case 
of gross negligence, and that the Judge ought to have instructed 
the jury that the plaintiff was entitled to a verdict. 

When the plaintiff went to Charlotte in April 1864, and 
found his cotton in the condition it was in, he had a right to 
“quicken the diligence” of the defendant’s employees. As 
ene who puts process into the hands of an officer, may tell 
him that he has reason to fear the defendant will “slip out 
ef the county” and the matter should be attended to without 
delay: if this requisition for prompt action be not complied 
with, and harm comes of the delay, the officer is liable. 

The plaintiff had made arrangements by which the cotton 
would have been geceived by the N. C. R. R. Co. in two 
ieurs; of this he gave the defendant notice, and showed to 
the employee an order under which the cotton would have 
been received and shipped to High Point “instanter,” 
and required him to deliver the cotton during that evening. 
Whether the hards of the defendant were out of the way 
doing something else, or whether this was a pretext to exact 
a bonus of the plaintiff’, is immaterial to the question before 
us. It was the duty of the defendant, when his diligence was 
thus quickened by a special request, to have had the necessary 
hands on the spot, and failing in this, it was gross negligence 
to refuse to allow the plaintiff to have the cotton moved at 
his own expense. This refusal, whether upon rail road eti- 
quette, or for other motives, put the defendant in the wrong, 
and created an absolute duty to make good the assurance then 
given to the plaintiff to deliver the cotton within three days. 
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As the plaintiff acted upon this understanding, and went home 
relying on it, its legal effect was an assurance that the thing 
would be done; and the defendant cannot escape liability by 
proof that he offered the cotton to Keisler the receiving and 
loading Clerk of the N. C. R. R. Co., who refused to receive 
it, saying “they had received a military order requiring gov- 
ernment freight to be shipped;” because, in the first place, the 
defendant was fixed with the responsibility of an insurer, by 
the absolute promise made to the plaintiff; and, in the second 
place, there was no proof that this clerk, Keisler, had any 
control over the matter, or was the right man to apply te. 
On the contrary, Scott swears that Keisler was merely a load- 
ing clerk and had no authority to accept or refuse goods te 
be carried, and that the employees of the defendant had notice 
that this was exclusively the business of the witness Scott 
Taking all of the evidence, gross negligence is proved. For 
this reason we do not feel at liberty to express an opinion 
upon the question so fully argued, 7%. e. whether a rail road 
company can restrict its liability to cases of gross negligence, 
by special contract. We are the less inclined to do so in this 
instance, because the contract sets out special circumstances 
that might take it out of a general rule, to-wit: the fact, that 
“the Government required for its transportation almost 
entirely the whole equipment of the road, and the damaged 
condition of the cars, caused by the transportation of troops, 
munitions of war, etc.” As the idea of the exemption of a 
rail road company from the liability imposed by the common 
law on common Carriers, is put on the footing of a discharge 
by special contract, it would seem that the liability cannot be 
less than that of a bailee to carry for hire, which is for ordi 
nary neglect: for the distinction is, that the one depends on a 
special, the other on a general contract. And it would also 
seem that this special contract should be supported by some 
consideration to take it out of the doctrine of nudum pactum. 
So the question will be, can the mere doing of that which the 
party is bound to do any how, or subject himself to an action, 
amount to a consideration; or will it fall under the principle, 
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that payment of a part of a debt, the whole of which the 
party is then and there bound to pay, is no consideration to 
support a promise of a discharge of the balance of the debt. 
These suggestions are thrown out, with no intimation of an 
opinion, but as “food for reflection,” and to show that we 
have considered the argument with which the Couft was 
favoréd. 

The error of the Judge in leaving a question of law to the 
jury, ds cured by the verdict. “ Craton’s case,” 6 Ire. 164. 


Per Curiam. | Judgment affirmed. 








P. W. BROWN, Adm’r., &c. ». THE COMMISSIONERS OF 
WASHINGTON. 


The fact that the officers of a corporation make a contemporaneous 
minute for their own information, of a parol contract, in the absence 
of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. 

Where the case transmitéed to this Court shows that one party, in 
order to establish his title to land, tendered evidence of a parol 
lease thereof, and that it was rejected by the presiding Judge, Held, 
that it will not be presumed, in the absence of any reason assigned, 
for the purpose of supporting the ruling below, that the lease was 
one which the Statute of Frauds requires to be in writing. 

In order to make out error in the directions of the Judge below, it is 
not necessary to show that the evidence excluded would have made 
a good case for him, who offers it—but, that by its exclusion he was 
prevented from developing his case. 


Trespass, Q, C. F., tried before Jones, J., at Spring Term, 
1869, of the Superior Court of Beaurort. 

Upon the trial a question arose as to the rights of the plain- 
tiff under an alleged lease of the premises to him by the de- 
fendant. He offered evidence of a parol contract of lease, 
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which was objected to by the defendant upon the ground that 
there was a record of such contract made at the time by the 
defendants in the books of the corporation, as was shown by 
& witness, who also stated that the plaintiff was not then 
present. 

His Honor sustained the objection, upon the ground that the 
plaintiff should have produced the record, or have given 
notice to the defendant to do so, &c., before introducing parol 
proof. The plaintiff excepted. 

Verdict for the defendant; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 





Carter, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. The case does not state the reason which 
induced the Judge below to reject the parol proof of the 
alleged contract of lease between the parties, and we are 
somewhat uncertain what it was. He probably considered 
the entry of the contract on the books of the Commissioners 
as forming a written contract between the parties, in which 
the entry would be the primary evidence of the contract, and 
secondary would not be admissible until the absence of the 
primary was excused. We think this view cannot be sus- 
tained. The case states, indeed, that the entry was proved to 
have been made at the time of the contract; but it also states, 
somewhat inconsistently, that the plaintiffs were not present 
when the entry was made, and they do not appear to have had 
any knowledge of it before the trial. It seems to have been 
a memorandum of a past transaction made by the Commis- 
sioners for the information of themselves and their successors. 
As to the plaintiffs, it was res inter alios acta,and did not 
J bind them. They ought to have been allowed to prove the 

alleged lease in any lawful way; instead of which the Judge 
‘denied all other modes of proof but the entry. 

It is said, however, that leases for more than three years 

are invalid unless in writing; (Rev. Code, ch. 50, sec. 11) and 
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that it does not appear that the alleged lease was not for 
more than three years; and that consequently it does not 
appear, as it must to entitle the plaintiffs to a venire de novo, 
that they were wronged by the ruling of the Judge. The 
Judge does not put his exclusion of the plaintiff's evidence on 
the ground that the contract must necessarily be in writing 
under the Statute, but on the ground that as it was in writing 
it could only be proved by the writing. The plaintiffs offered 
to prove a parol lease which might be good; it could only be 
known whether it was good or not after the evidence was 
heard. It is not necessary for an appellant to show here that 
he has a good cause of action, but only that he was prevented 
from developing his case by testimony, through an erroneous 
ruling of the Court. That we think sufficiently appears here. 
Judgment below reversed. 








; . 
Per Curiam. Venire de novo. 











STATE v. HENRY C. DARR. 


The prosecutor upon an indictment for stealing a mule, found at Fall 
Term 1867 and tried at Spring Term 1869, may upon proper certifi- 
cate by the Judge below, be ordered by him to.pay the costs of the 
case. 

(State v. Lumbrick, 1 Car. L. R. 543, and State v. Lupton, at this term, 
cited and approved). 


—_— 


ORDER to pay costs, made by Cloud, J., at Spring Term 
1869, of the Superior Court of Forsyru. 

The defendant was endorsed as prosecutor on a bill of indict- 
ment for larceny of a mule, found at Fall Term 1867. On 
the trial there was a verdict of “not guilty,” and the prisoner 
was discharged. Afterward, his Honor the Judge presiding 
having certified that there was not reasonable ground for the 
prosecution, and that it was not required by the public inter- 
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est, but was frivolous and malicious, on motion, it was ordered 
that the prosecutor Henry C. Darr, pay all costs of the cause,. 
to be taxed by the Clerk, including all the witnesses sworn for 
the defendants, as the Judge certified that all of them were 


necessary witnesses. 
From this order Darr appealed. 


Phillips & Merrimon, for the appellant. 
Attorney General, contra. 


Reape, J. The offence charged, larceny, was one “of am 
inferior nature” within the meaning of the statute, Rev. Code: 
ch. 35 sec. 37, which authorizes the Court to make the pros- 
ecutor pay the costs where the defendant is acquitted, and the 
prosecution “appears to be frivolous or malicious.” State v. 
Lumbrick, 1 Car. L. R. 543. 

It appeared to his Honor that “there was not reasonable 
ground for the prosecution, and that it was not required by 
the public interest, and was ‘frivolous and malicious.’” If 
then the case were governed by the law as it stood when the 
offense was charged to have been committed, or when the 
indictment was found, as was contended for by the prosecutor, 
he might properly be made to pay the costs. But the case 
falls under the C. C. P. § 560, which was in force at the time 
of the trial, and which provides that in any criminal action, 
for whatever grade of offense, the prosecutor, if one is marked 
on the bill, may be ordered to pay costs, “when the Judge 
shall certify that there was not reasonable ground for the pros- 
ecution, and that it was not required by the public interest” 
State v. Lupton, at this term. It was therefore proper in . 
this case to make the defendant, who was the prosecutor in the 
case in which the order was made, pay the costs. There wax 
no error in the judgment appealed from. 

This will be certified, &c. 


Per Curiam. Judgment affirmed. 
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‘STATE v. LAWRENCE BRANTLEY AND WESTON WATEINS. 


‘The rule ‘fulsum in uno falsum in omnibus” is not a rule of law in this 
State; and the jury may believeall, or a part, or none, of the testi- 
mony of a witness to whose evidence that rule is applicable, as thby 
think best. 

A Judge is not bound to follow the very words used by counsel ina 
prayer for instructions, provided that he is substantially correct in 
the language which he does use. 

An omission of the word “‘county” before the words ‘‘of Wake” is imma- 
terial in the record of the trial below, as the Court is bound to know 
what are the counties of the State. 

{State y. Neville, 6 Jon. 423, Burton v. March, Tb. 409, State v. Smith, 8 
Jon. 132 cited and approved). 


RosseEry, tried before Watts, J., at Spring Term 1869, of 
the Superior Court of Wake. 

The bill of indictment was found at Spring Term 1869, of 
She Superior Court of Franklin, and upon the affidavit of the 
defendants, the cause was removed to Wake. The facts suffi- 
«ciently appear in the opinion. 


Sharp, for the appellants. 
Attorney General, contra. 


RopMaN, J. The prisoners were indicted for robbery and 
larceny. Upon their trial one Dampier, an accomplice, was 
examined as a witness for the prosecution. The counsel for 
the defendants asked the Court to charge the jury that if they 
ibelieved any witness or witnesses had wilfully sworn. falsely 
to any material fact in the case, they were authorized to reject 
_ the whole of the evidence of such witness or witnesses. The 
learned Judge declined to charge as requested, but told the 
jury that the rule “/alsum in uno falsum in omnibus,” does not 
now prevail in this State: that the jury could believe a part, 
all.or none of the testimony, and that it was a question of 
credit, of which they were the sole Judges. The defendants 
were convicted and appealed, and now assign the Judge’s 
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refusal to charge as requested, for error. No ground is laid 
for the instruction asked for: it does not appear that any wit- 
ness was alleged to have sworn falsely: for aught that appears, 
the instruction was wholly an abstract one, and not pertinent 
to the case. But waving this, and admitting for the present 
that the instruction asked for was entirely correct, both in 
substance and Innguage, then the Judge did give the instruc- 
tion substantially; and we are not aware of any rulerequiring 
a Judge in instructing the jury, to use the very words of the 
counsel asking the instruction. If the instruction asked for 
be correct in law, and framed in perspicuous and intelligible 
Janguage, there can be no reason why the Judge should not 
use the very words of counsel, as they may be supposed to 
have been carefully chosen: but if the Judge thinks that by 
altering the words without altering the sense, they can be 
made more intelligible or clearer to the jury, he certainly 
must be allowed the liberty of doing so. State v. Neville, 6 
Jon. 423, Burton v. March, Ib. 409. The Judge was especially 
entitled to such a liberty in this case, as we think that the 
terms in which the instructions were asked to be given, were 
either incorrect or ambiguous, and might have misled the jury. 
The jury might have understood by it, that if they believed 
that a witness had wilfully sworn falsely to any material fact, 
they were bound to, or at least authorized to reject all the rest 
of his testimony, although they believed it to be true. The 
law is stated clearly and correctly in the instruction given by 
the learned Judge: State v. Smith, 8 Jon. 132; and the 
prisoners have no reason to complain. 

The prisoners moved in this Court in arrest of judgment, 
because the record of the trial reads thus: And afterwards, to 
wit, at the term of said Court, begun and held for the 
of Wake &c.”, omitting the word, “county.” But we think we 
are bound officially to know that Wake is a county of the 
State. 

There is no error in the record and the judgment is affirmed. 
Let this opinion be certified, &c. 


Per Curiam. No error. 
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STATE vo. WILLIAM D. PATTERSON. 


Evidence having been given that a person then upon trial for larceny,. 
had been charged with the crime by the prosecutor, face to face, on 
being arrested under a State’s warrant: it is competent for the 
defendant to show what his reply was to such accusation. . 


(State v. Swink, 2 D. & B. 9, cited and approved.) 


Larceny, tried before Cannon, J., at Spring Term, 1869, of 
the Superior Court of TransyLVANIA. 

The defendant was indicted for stealing a hog, the property 
of one Lydey. It was shownon the part of the State that a 
warrant was issued against the defendant at the instance of the 
prosecutor, Lydey, and that when it was being served, Lydey 
charged the defendant with the theft. The counsel for the 
defendant then asked the witness (Lydey) what was the reply 
of the defendant to this accusation? To the reception of 
this evidence the Solictor objected; and the Court sustained 
the objection. ' 

Vedict, guilty; Rule for new trial; Rule discharged; Judg- 
ment, and Appeal. 


No counsel for the appellant. 
Attorney General, contra. 


Serre, J. From the statement of the case sent to this 
Court, it appears that while the warrant was being served at 
the house of the defendant, the prosecutor, Lydey, charged 
the defendant with stealing his hog. This evidence was intro- 
duced by the State. 


Had the defendant remained silent, it would have been @ 
circumstance which the jury might have taken into considera- 
tion in passing upon his guilt. State v. Swink, 2 Dev. & Bat. 
9; for there is no doubt but that admissions implied from the 
conduct of a party are evidence against him, as well as ex- 
press admissions. Surely, then, the State ought not to object 
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to hearing what the defendant had to say in reply to a charge 
called out by the prosecution, when his silence would have 


been prejudicial. 
The general rule is, that a person’s own declarations are 


~ not admissible for him, except under a few peculiar circum- 


stances. But it would be unfair to receive what others said 
to the accused, and refuse to hear what he said in reply. This 
opinion is not based upon the idea that the declarations of 
the defendant were a part of the res geste, as was contended 
for upon the trial below, but it rests upon the familiar princi- 
ple, that when a party calls for a statement made ata given 
time and place, the opposite party is entitled to all that was 
said in the same conversation. This rule applies both to civi] 
and criminal cases. 

There is error which entitles the defendant to a venire de 
novo. Let this be certified, &c. 


Per Curiam, Ventre de novo. 


E. G. HAYWOOD ». J. 8S. BRYAN and J. B. SUGG. 


‘The ‘‘Act to suspend the Code of Civil Procedure in certain cases,” 
ratified March 16th 1869, does not repeal 3116, C. C. P., so as to 
allow of “pleas” without verification. 


ComPLaint, tried before Watts, J., at Spring Term 1869 of 
the Superior Court of Wake. 

The summons was made returnable in Term time, in accor- 
‘dance with the provisions of the Act of March 16th 1869. 
When the case was called, the defendants, haying no real de- 
fence, offered to put in the plea of “payment and set off,” 
without verification and only for the purpose of delay. 

To this the plaintiff objected, and the Court sustained the 
objection. Judgment for the plaintiff in default of a plea; 
from which the defendants appealed. 
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Fowle & Badger, for the appellant. 
Whiting, and Batchelor, contra. 


Reape, J. When any pleading is verified, every subsequent 
pleading, except a demurrer, must be verified also. C. C. P. 
§ 116. , 

The defendant shall appear, and demur, plead or answer, 
at the term to which the summons shall be returnable; 
otherwise the plaintiff may have judgment by default, as is now 
allowed by law: Act to suspend the Code in certain cases, 
March 16th 1869. 

It is admitted by the defendant, that if he had answered, he 
would have been obliged to verify the answer, under the Code, 
§ 116; but he says that under the Act of March 16th 1869, he 
is permitted to defend by “plea,” instead of by “answer” as 
provided in the Code, and that a plea need not be verified. 

We doubt whether “plead” in the act of March 16th 1869 
means anything more than the common defence by “answer” 
in the Code; but if it does, it still requires to be verified, for 
a plea as well as an answer, is a part of the pleadings; and 
when the complaint is verified, all the other “pleadings” must 
be verified also. There is no error. Judgment here for 
plaintiff. 


Per Curiam. Judgment affirmed. 








SMITH TURNER +t. THE NORTH CAROLINA R. R. COMPANY. 


Where an officer in the military service of the Confederate States, 
whilst absent from such service contracted with a Rail Road Com- 
pany to transport him to the headquarters of the army in order to 
report to the Commander-in-Chief, and received personal injury on the 
route by the negligence of such Company; Held, that because then 
and there engaged in an act of hostility to the United States, he was. 
not entitled to recover damagés. 

Such defence arises upon the plea of the General Issue. 

(Martin vy. McMillan, anie 486 cited and approved.) 
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Cass, tried before Tourgee, J., at Spring Term 1869 of the 
Superior Court of ALAMANCE. 

The plaintiff showed that at the time of the occurrence (April 
21st, 1865) he was a citizen of Virginia, and an officer of the: 
Confederate army; and that upon the fall of Richmond, a few 
days previously, he had escaped from a Confederate hospitah 
there, without having been captured or paroled; that he came: 
from Richmond to the neighborhood of the Company Shops in 
Alamance County, and on the 21st of April, 1865, took passage 
in a train belonging to the defendant for Greensboro; and that 
his object in going to Greensboro was to report to General 
Joseph E. Johnston, commanding the Confederate forces in this 
department at that time. 

The personal injuries of which he complained were received 
upon that train, through the alleged negligence of the officials 


of the Company. 
The Court thereupon, at the instance of the counsel for the 


defendant, intimated an opinion that the plaintiff could not 
recover, by reason of the unlawfulness of the errand on which he 
was going at the time of the alleged injury: he then and there 
being an officer of the Confederate army, in the line of his duty 
as such, upon his way to report to his superior, and so, engaged 
in an act of hostility to the government of the United States. . 

Thereupon the plaintiff submitted to a non-suit, and appealed. 


Graham, for the appellant. 


1. The defence made requires to be set forth by a Plea 
in abatement; and is not competent under the General Issue. 
1 Chitty 446, 448, 2 Abbott p. 25. 

2. The defendant, being in pari delicto, cannot set up such 
a defence. Does civil war dissolve society, and destroy the 
legal remedies of insurgents against each other ? 

3. As matter of public history, at the time the injury in 
question was inflicted, there were negotiations for peace on 
foot between General Sherman and General Johnston; and a 
truce covered the country between the Shops and Greensboro; 
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and peace was proclaimed by those parties on the 26th of April 
thereafter. ‘The presumption therefore is, that the plaintiff 
did not intend hostility to the United States by his action, 
but only to place himself in a situation to be surrendered. 

4. The Ordinance of 18th October 1865, proclaimed the 
whole body of laws in North Carolina (except so much as was 
intended tosupport the civil war) to be and to have been in force; 
and as matter of common observation, the greater part of the 
litigation now existing arises from torts and contracts that - 


arose during the war, 
Phillips & Merrimon, contra. 


The only question is, whether an officer of the Confederate 
‘States army, can, in a Court under the United States, enforce 
against the party transporting him to the field, the ordinary 
duties of diligence as to speed or safety of carriage, demand- 
able by passengers? Would such Courts entertain suits for 
failure to transport safely Confederate regiments, which 
thereby failed to be at a certain battle; or, say, Confederate 
ammunition or army stores which by not arriving crippled an 
army? We do not speak of cases of trespass, much less of 
breaches of the peace, against such persons, nor in any manner 
-of their personal rights, except for damages occasioned by neg- 
ligence of their right to personal security whilst engaged in an act 
of hostility. Whether this be by loyal persons or by persons 
in pari delicto these Courts may well say, “Look ye to it, we 
will be judges of no such matters! 

The character of the act by which an officer of the army of 
Virginia, which at that time had been surrendered, who found 
himself in a district covered by a truce, was seeking an oppor- 
tunity to increase the strength of another, and that the only 
considerable Confederate army then in the field, need not be 
enlarged upon. Prima facie, it was hostile. If it might 

dave been explained by evidence, it was not. 

It may not always be necessary, in order to recover damages 

for injury, that the passenger shall have paid or engaged to pay 
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fare; but it is necessary that he shall plead and prove that he 
was “lawfully” on the Road. Darby v. R. R. Company, 14 
How. U. S. 468, 4 Rob. Pr. 785, Lygo v. Newbold, 34 Eng. 
L. and E. 507. . 


Reape, J. The Court in which the plaintiff seeks redress 
for an alleged injury, is a Court of the Government of one of 
the States of the United States. The plaintiff was engaged 
in a rebellion against the Government of the United States, 
and having for a time absented himself from the service of the 
Rebellion, he contracted with the defendant to convey him to 
the field of active operations, that he might report for such 
service again; and he complains that the defendant was guilty 
of negligence in transporting him, and that thereby he was 
damaged; and thereupon he asks that the Court will enforce 
his claim, and help him to redress. 

If the Rebellion had been successful, anda government had 
been founded upon that success, it would doubtless have been 
legitimate for the courts of such government to adjust the 
rights of those who had been engaged as its agents in 
establishing the government. But will the Courts of the gov- 
ernment which was attempted to be destroyed, interfere to 
redress one of the insurgents who was disabled in the very act 
of hostility to the government whose aid he now seeks? If 
the defendant, who is alleged to have committed the injury, 
was a friend of the United States, it would seem to be an 
ungenerous discrimination to subject him to damages for an 
act of which his government had the benefit; and if the defend- 
ant was a co-rebel with the plaintiff, and they were in pari 
delicto, the government would consult its dignity, and not inter- 
fere in their dispute. 

But this must be understood to be restricted to acts clearly 
rebellious, or intimately connected with the Rebellion, and in 
aid ot it; for, very clearly, the present Courts will take cog- 
nizance of all matters of a civil nature between rebels, not 
intimately connected with and in aid of the rebellion. In the 
view of the Courts of the present Government, the service in 
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which the plaintiff was engaged was illegal. The act of going 
to the field of operations was illegal, and the contract of the 
defendant to aid him by carrying him to the field, was an illegal 
contract, and upon the supposition that both parties were 
rebels,—the most favorable one for the plaintiff—there can be 
no recovery upon it. Martin v. McMillan, ante 468. 

The objection was properly taken on the plea of the general 
issue. There is no error. 


Per CURIAM. | Judgment affirmed. 


Nors.—As some misapprehension exists as to the extent of the prin- 
ciple administered by the presiding Judge upon the trial of the 
case, below, the Reporter adds that during the same term of Alamance 
Court, in the case of Ireland v. The N. C. R. R. Company, (being a suit 
for damages occasioned by the same negligence that injured the plain- 
tiff in the case above,) the plaintiff, who was also shown to be an offi- 
cer of the Confederate States army, under the instruction of his 
Honor recovered a verdict for $2,000, the defendant having failed to 
show that ie was then going in order to report to General Johnston; also, 
that at the same term, in the case of Clark, Adm’r., &c., v. The Raleigh 
& Gaston R. R. Company; it was shown that the intestate was an officer 
of the Confederate States army at home on furlough, and that he was 
killed by the negligence of officials of the defendant, whilst returning 
home from a visit to friends. Under the instructions of his Honor, 
the plaintiff recovered a verdict for $3,000. 

All these cases were conducted by the same counsel. 








EXUM FUTRELL, eal », HENRY SPIVEY, Adm’. 


Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other, and he failed to do so by the 
required time, whereupon thesuit was dismissed; Held, that the refu- 
sal of the Judge to accept a bond subsequently tendered, is not sub- 
ject to review. 





Morton to dismiss, heard. by Watts, J., at Spring Term 1869 
of the Superior Court of NorTHAMPTON, 
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On Tuesday of the first week of the term a rule was taken 
upon the plaintiffs to justify their security for the prosecution 
of the action, or to give other security. The plaintiffs failed 
to do either, and the defendant’s counsel having stated that 
the plaintiffs were bankrupt and their sureties insolvent, with- 
out contradiction from the counsel for the plaintiffs, on motion, 
the action was dismissed. 

Subsequently the plaintiff's counsel tendered a sufficient 
bond, and moved the Court to accept the same, and set aside 
the order of dismissal, which was refused, whereupon the plain- 
tiffs appealed. 


Peebles & Peebles, and Conigland, for the appellants. 
Bragg, contra. 


Reape, J. The case is considered by us upon the record 
and the Judge’s case as signed by him and certified by the 
Clerk, and not upon the loose paper purporting to be a state- 
ment of the case by the appellant, which is not certified. We 
may say however, that our decision would be the same if we 
had put it upon the appellant’s statement. 

The plaintiff had had a day in Court to justify the security 
for the prosecution of the suit, or to give other; and 
upon his failing to do either, it was proper that the suit 
should be dismissed. After it had been dismissed, whether 
his Honor would allow the plaintiff further time or accept a 
bond subsequently tendered, was a matter of discretion which 
we can not review. 


Per Curiam. No Error. 
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MARY McLAURINE, Ex Parte. 


Neither a Justice of the Peace, nor the Judge of the Special Court of 
the City of Wilmington, has jurisdiction over larceny. 

The power of the Judge of the Special Court of Wilmington to issue 
writs of habeas corpus, is confined to criminal cases falling within his 
jurisdiction. 

(State v. Haughion, State vy. Jarvis, and City of Wilmington v. Davis, at 
this term, cited and approved.) 


Haseas Corpus, heard by Cantwell, J.,at April Term 1869, 
of the Special Court of the City of WILMINGTON. 

The petitioner was brought before a Justice of the Peace 
on the charge of larceny, convicted and sentenced to be fined 
and imprisoned. She afterwards sued out a writ of habeas 
corpus before Judge Cantwell, and was discharged; his Honor 
being of the opinion that the Justice had no jurisdiction, or 
had exceeded his jurisdiction. From this the Solicitor for the 
State prayed an appeal, which was allowed. 


Attorney General, for the State. 
Bragg, contra. 


Dick, J. A Justice of the Peace has no jurisdiction to try 
a person charged with the offence of larceny. State v. Jarvis, 
at this term. : 

The defendant was, therefore, improperly convicted and 
imprisoned. But she has mistaken her remedy. She ought to 
have appealed to the Superior Court from the judgment of the 
Justice; or have applied to a Judge of the Superior Court or 
a Justice of the Supreme Court for a writ of habeas corpus, as 
they have general jurisdiction in all cases of unlawful impris- 
onment: Act of April 6th 1869. The jurisdiction of the Spe- 
cial Court of Wilmington is limited to the trial of misdemea- 
nors committed within the corporate limits of said city. City 
of Wilmington v. Davis, at this term. The power of the Judge 
of said Special Court to issue writs of habeas corpus, conferred 
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by Act of 1868, ch. 12, sec. 17, is confined to criminal cases 
within his jurisdiction, and cannot be extended by implication 
to cases which he cannot hear and determine, and he has no 
jurisdiction in cases of larceny. State v. Haughton, at this 
term. 

His Honor therefore had no power to issue the writ of 
habeas corpus in this case, and the proceedings are dismissed. 


Per CurRIAM. Petition dismissed, 








THE STATE o. WILLIAM PRINCE, GEORGE PRINCE and 
JOHN McKINLEY. 


Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury without a verdict: whether a necessity 
exists for such discharge is a matter to be decided by the Judge 
presiding at such trial; and it is his duty to ascertain the facts which 
constitute such necessity. 

The exercise of such discretion in any particular case of discharge 
may be appealed from, and in such case the finding of the fac/s in 
the Court below is conclusive, leaving the law as deduced from such 
facts, to be reviewed. 

In a case where three persons were upon trial for murder, the prison- 
ers proposed that they should be examined as witnesses for each 
other. The State objected, but the Court allowed the motion; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
against the objection of the prisoners withdrew a juror and made 
a mistrial; Held, to have been an erroneous exercise of discretion, and 
that thereupon the prisoners were entitled to a discharge. 

(State v. Rose, Phil. 406, cited and approved; State v. Garrigues, 1 Hay. 
241, Spier’s case, 1 Dev. 491, Slate v. Ephraim, 1 D. & B. 162, con- 
sidered, and doubted.) 


MoRDER, tried before Cannon, J., at Spring Term, 1869, of 
the Superior Court of CHEROKEE. 
The facts appear sufficiently stated in the Opinion. 
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Attorney General, for the State. 
No counsel contra. 


RopMaN, J. This was.an indictment found at Spring Term 
1869 of the Superior Court of Cherokee, against William 
Prince, for murder, and against two other prisoners, as being 
present aiding and abetting. The prisoners pleaded not 
guilty; the jury were sworn and empanelled; the witnesses 
for the prosecution and the defence were sworn. Before any 
of them had been examined, “ the prisoners’ counsel proposed 
that they should be examined as witnesses for each other;” 
the Solicitor objected, but the Judge decided that each was 
entitled to be examined for or against the others. From this 
decision the Solicitor for the State appealed, and his appeal 
was allowed. On motion of the Solicitor and against objec- 
tions by the prisoners, the Judge ordered the withdrawal of 
a juror and a mistrial, and that the jury be discharged. There- 
upon the counsel for the prisoners moved for their discharge, 
which was refused; and the prisoners appealed. 

The record makes it necessary to consider what is the effect 
of the discharge of a jury charged with a capital case, with- 
out their having rendered a verdict. At the outset we are 
met by four decisions of this Court, or of the Judges of this 
Court, all made after full argument and deliberation, and all 
substantially coinciding. 

The cases alluded to are: State v. Garrijues, 1 Hay. 241, 
In the matter of Spier, 1 Dev. 491, State v. Ephraim, 1 Dev. 
& Bat. 162, and the case of Slaughter, cited in that case. 

Our great respect for the eminent Judges who decided 
those cases should not prevent us from reviewing with free- 
dom their opinions on so importanta question; and we do so 
the more readily, because in a more recent case in England, 
the whole subject has been ably and thoroughly examined, and 
a conclusion come to materially different from that asserted 
by our Court. We by no means propose to trace the doctrine 
on this subject, or to refer to the authorities any farther than 
may be necessary; all the English are cited in Newton’s case, 
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13 A.& E. N. S. 717, (66 E. OC. L. R. 716); and the most 
important American are referred to in the note to that case 
in the American edition, and in the cases in our own reports 
cited above. 

That no person for the same offence can be twice put in 
jeopardy of life or limb, is a sacred principle of the common 
law. Asa consequence of this principle, it was held in Eng- 
land at an early period, that “a jury, sworn and charged in 
case of life or member cannot be discharged by the Court or 
any other, but they ought to give a verdict.” Coke Litt. 
227-6, and 3 Inst. 110. If in such a case the jury should be 
discharged, and separate, as the prisoner could not be tried 
again, he was entitled to be at liberty. But it was soon seen 
to be necessary to make exceptions to the general rule: cases 
occurred in which the benefit ot the prisoner required the 
rigor of the rule to be departed from; and others in which an 
inflexible adherence to it would have resulted in a palpable 
and discreditable failure of justice. Some of the exceptions 


‘will be found discussed in the Kinlochs’ case, Foster ,22. The 


question first came before this Court in State v. Garrigues in 
1795, and for the second time in the matter of Spier, in 1828. 
In this last case in which the jury separated by reason of the 
expiration of the term of the Court, Hall, J., limjts the excep- 
tions to “such as are under no human control, but are the 
offspring of necessity; as where a juror is taken suddenly sick, 
where a woman is taken in labor, where the prisoner becomes 
insane, or where the jury are discharged by consent of the 
prisoner.” Taylor, C. J., limits the exceptions in very similar 
language, and the Judges unanimously refused to add to 
them the cause of discharge which existed in that case. 

In State v. Ephraim, Rurriy, C. J., says: “We think there 
is no such discretion (that is in the Judge to discharge the jury,) 
and that the jury cannot be discharged without the prisoner’s 
consent, but for evident, urgent, overruling necessity, arising 
from matter occurring during the trial, which was beyond 
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It is admitted by Foster, C. J., (in the Kinlochs’ case), ang 
by Taylor, C. J., (in Spier’s case) that it is impossible to lay 

down a general rule which may be applicable to all cases that. 
may occur. However imposing the expression “evident, 

urgent and overruling necessity” may appear at first sight, 

the qualifying adjectives therein add to the noun with which it 
closes, little of certainty or force. It must be left to the 
Judge in each case to pass on the existence of the “ neces- 
sity,” and whether it is “ evident, urgent and overruling.” 

As remarked by Coleridge, J., in Newton’s case, “ When 
once you qualify the word ‘necessity’ by speaking of it as: 
more or less pressing, you admit that the word is not accu- 
rately used. A power to be exercised in case of a more or 
less pressing necessity, is in truth a discretionary power not. 
to be exercised without strong reasons.” Again, he says: 
“The use of the word ‘necessity’ has been sanctioned by 
such high authorities that it is almost presumptuous to remark 
on it: I think however it cannot be taken to mean necessity 
in the strict, absolute sense of the word. The true question 
I think in all cases is, whether the whole circumstances of the 
case were such as to make the act of the Judge in discharg- 
ing the jury, a proper exercise of his judicial discretion.” 
Erle says: “I think it (necessity) means not an absolute im- 
possibility to avoid discharging the jury; but merely need in 
a high degree,” of which the. Judge is to decide. The prin- 
ciple, like many others in law, being incapable of adequate 
definition, can only be derived by laying down the general 
rule, and then excepting from it all such cases as there is suffi- 
cient reason for, as they occur. We would make such neces- 
sity as existed in the case of Spier an exception. As the law 
now stands, the same cause cannot again occur in a capital 
case, for the Court may be continued beyond the term: but 
there is no such provision as to other felonies, and as respects. 
them, although a Judge should take proper care to avoid such 
a necessity, yet if it shall arise notwithstanding, we think it. 
would justify the discharge of the jury, and that the prisoner 
might be tried again. It was held in several cases cited im 
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Newton’s case, contrary to the holding in State v. Ephraim, 
that the illness of a juror was a sufficient necessity; and im 
that case, the prisoner being on trial for murder, the jury being: 
unable to agree after a deliberation of about thirty-six hours, 
were discharged; and it was held that the cause was sufficient, 
and that she might be tried again. 

But while we agree that the power of the Judge mugg fronr 
its nature be exercised at his discretion, we must not nder- 
stood to mean a capricious discretion, or one for which no suf- 
ficient reasons are assigned. The discharge of the jury is an 
act of judicial discretion, and the facts which induce it must 
be set forth on the record, so that the decision may be made 
the subject of review on appeal. In Nevwton’s case, the Judges 
generally doubted whether an exercise of the power could be 
reviewed. We think clearly it may: every decision implies: 
the finding of a state of facts, and the conclusion of law upon- 
it: the finding of the Judge upon the first is final; (State v. 
Ephraim, 2 Dev. & Bat. 175;) on the latter it may be ap- 
pealed from. 

We have to consider then whether there was any sufficient 
cause for the discharge of the jury in this case. None at alf 
is assigned by the Judge. ‘True, the Solicitor had attempted. 
to appeal from the ruling of the Judge on a question of the 
competency of the prisoners as witnesses for each other—# 
ruling which we may say in passing, was admitted in this" 
Court by the Attorney General to be correct, State v. Rose, 
Phil. 406—but whether he could have appealed for such a 
cause after final judgment or not, it is clear he could not at 
that stage of the trial, nor with the effect of stopping the 
trial until his appeal was decided. Such a practice is un- 
known, and if it prevailed, trials would be procrastinated! 
indefinitely, and infinite wrong would result. 

We think the prisoners, having been once put in jeopardy 
and the jury discharged without cause, cannot be tried again,. 

‘and are entitled to their discharge. 

Let this opinion be certified. 


Per Curiam. Order accordingly-- 
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ROBERT SIMPSON ¢. W. H. SIMPSON. 


"The plaintiff in a Sci. Fia. under sec. 29, ch. 45 of the Rev. Code, 
must show himself to be the party aggrieved by the default in ques- 
tion: Therefore, where the defendant therein pleaded, nz tiel record, 
and the presiding Judge having found that the writing upon record 
vas as follows; ‘that the defendants [to the original suit] are the ten- 
ante the plaintiff [therein], and are guilty of the trespass declared 
apon in the declaration of ejectment, and assess the plaintiff’s dam- 
age toa penny, and that the Clerk’s office have judgment and execu- 
tion for the plaintiff's costs;” thereupon, also found ‘he isswe in favor 
of the plaintiff in the sci. fa.: Held, to be error, as the record showed 
no judgment in favor of such plaintiff. 

“The issue nul tiel record, includes two questions; one, of fact, from the 
decision of which in the Court below there is no appeal, the other, of 
law, deducible from such fact, from the decision of which below 
there is an appeal. 

(A form of sci. fa. in Eaton’s Forms, p. 386 recommended). 


A Trice v. Turrentine 13 Ire. 212 cited and approved.) 


Scrre Factas, tried before Buxton, J., at Spring Term 
1869 of the Superior Court of Unton. 

The facts necessary to an understanding of the Opinion are 
to be found therein. 

Judgment having been rendered for the plaintiff, the defen- 
Gant appealed. 


Wilson, for the appellant. 
Ashe, contra. 


Ropman, J. The Statute under which the plaintiff seeks to 
mecover (Rev. Code ch. 45, sec. 29) gives the penalty to the 
party aggrieved. The scire facias before us recites “that it 
vas made to appear that William H. Simpson, (tlie defendant 

in this case) Clerk of the said Court, failed to issue a writ of 
possession in the case of Doe on demise of Robert Simpson 
against Sarah Simpson and others, upon a judgment rendered 
at, &c.”, for which failure he was amerced, &c. Evidently the 
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svi. fa. is defective, in that it does not state who recovered the 
judgment in the case recited, and thereby fails to show that 
the plaintiff was the party aggrevied. A good form in such 
eases isfound in Eaton’s Forms, 386. The defendant however 
did not demur, and we assume therefore that the sci. fa. recited 
a judgment that the plaintiff in ejectment recover his term and 
damages; and was sufficient. As the judgment was not the 
foundation of the action, but merely inducement, the @efen- 
dant might have pleaded nil debet, which would have put in 
issue the plaintiff's whole case. 1 Chit. Pl. 517,521. Buthe 
was at liberty also by a special plea to put in issue solely the 
existence and legal effect of the alleged judgment in the eject- 
ment suit; this he did by his plea of “nul tiel record.” He 
further pleaded that he had duly issued the execution, but as 
the jury found against him on this plea, his failure to do so 
must be conclusively assumed, and no question arises on that 
issue. The Judge found for the plaintiff on the issue made by 
the plea of nul tiel record. This finding involves a decision 
on two distinct issues: 

st That a certain alleged writing existed as ot record: 

‘2d. That the legal effect of that record was to impose on 
the defendant the duty of issuing an execution on the judg- 
ment so found to exist. From the first finding, being a ques 
tion of fact, the defendant could not appeal; from the second 
he could. All these principles are settled in Trice v. T'urren- 
fine, 13 Ire. 212. In the case stated by the Judge he sets 
forth so much of the writing submitted to his inspection as the 
record in the case of Doe ex dem. Simpson v. Simpson, as he 
deems material, and after referring to that case he says: ‘The 
verdict and judgment therein were in the words ‘that the defen- 
dants were the tenants of the plaintiff, and are guilty of the 
trespass declared upon in the declaration of ejectment, and 
assess the plaintiff's damages to a penny: and that the Clerk’s 
office have judgment and execution for the plaintiff's costs.’” 

Obviously there is no judgment here in favor of the plain- 
tiff; and therefore he could not be a party aggrieved by the 
laches of the defendant in failing to issue an execution upon 
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the judgment: the defendant had no right to issue such an 
execution. Without noticing here any of the numerous points 
presented in the arguments of counsel. we rest our opinion 
on this. 

Let this opinion be certified. 




























Per Curiam. Judgment reversed. 
" 
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STATE o. JAMES G. WISEMAN. 


Where the transcript of the record of an indictment, &c., for a mis- 
demeanor, which had been removed by affidavit from another county, 
failed to show that the defendant had pleaded, and thereupon, the 
Solicitor for the State having suggested a diminution of the record 
therein, this was admitted by the defendant who stated that he had a 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show it; Held, to have been competent for the 
Court to make such amendment, and that the Solicitor had no right 
to appeal from the order. 


AMENDMENT of a transcript, ordered by Henry, J., at Spring 
Term 1869, of the Superior Court of McDoweE L. 

The defendant had been indicted in Mitchell County for 
cheating; and upon his affidavit, the case was removed at 
Fall Term 1866, to McDowell, for trial. At the last term 
the Solicitor for the State suggested a diminution of the 
record, in that the transcript from Mitchell did not show that 
issue had been joined. This was admitted by the defendant; 
who also agreed that he had pleaded to the indictment, Not 
Guilty, and consented that the record might now be amended 
accordingly. 

His Honor permitted the amendment, and the Solicitor, 
being dissatisfied with such order, appealed. 














Attorney General, for the State. 
No counsel, contra. 
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Pearson, C.J. The alteration made in the record by the 
consent of the defendant answered every purpose that could 
have been effected by the certiorari, and we are at a loss to 
see what more the Solicitor for the State expected or desired. 
We are not at liberty to suppose that the object was to gain a 
continuance. 

At all events the appeal was improvidently allowed by his 
Honor. Let it be dismissed. 


Per Curiam. ‘A ppeal dismissed. 








ANNIE W. MILLER. ». THOMAS ATKINSON. 


A devise and legacy to ‘‘Bishop Thomas Atkinson, Bishop of @forth 
Carolina, and his heirs,” ‘in trust for the poor orphans of the 
State of North Carolina, and the said Bishop and his successors to 
have the right to select such orphans,” &c., ‘‘and he shall direct 
and control said trust in the best way for the support of said or- 
phans, and the formation of their morals and education,” creates a 
trust for a specified object, in behalf of a definite class, and is valid, 
at all events during the life of Thomas Atkinson. 


The difficulties suggested as likely to occur on the death of Thomas 
Atkinson, in reference to the exercise of a choice of beneficiaries 
among the “poor,” &c., may be obviated by intervening legislation; 
the distinction being that where the trust is void because its objects 
are too indefinite there can be no aid by legislation; but where the 
objects are sufficiently definite and the trust is valid, the Legisla- 
ture may interfere to remove any difficulty in regard to limiting the 
number and selecting the ‘‘ orphans "—that being merely secondary 
and rendered necessary by the proportions of the fund given. 

(Griffin v. Graham, 1 Hawks. 96, State v. McGowan, 2 Ire. Eq. 9, cited 
and approved.) 


CASE-AGREED between the parties, adjudged by Russell, J. 
at Spring Term 1869, of the Superior Court of New Han- 


OVER . 
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Thecase stated that the defendant was in possession of certain 
land described therein, and claimed a right to certain moneys 
by virtue of the following clause in the will ot the late T. J. 
Hill: 

“T give and bequeath unto Bishop Thomas Atkinson, Bishop 
of North Carolina, and his heirs and assigns, my house and 
lot in the town of Wilmington, North Carolina, my present 
residence, together with the tract of land of twenty acres. 
purchased from James S. Green, from and after the death of 
my wife, and from and after the term of her natural life, in trust: 
for the use and benefit of the poor orphans of the State of 
North Carolina; and the said Bishop and his successors to 
have the right to select such orphans as shall receive benefit 
under this trust and bequest; and he shall direct and controk 
said trust in the best way for the support of said orphans, and 
the formation of their morals and education as to him may 
seem best. And I do also give and devise and bequeath unto 
th@%aid Bishop Thomas Atkinson and his executors and ad- 
ministrators, for the same trust and purposes as above set. 
forth, the sum of ten thousand dollars, to be paid to him or to 
his successors to this trust by my executors, from and after 
the death of my wife aforesaid, and not till then, and no right 
or interest is to accrue to the same for and during the term of 
her natural life, but to be paid from and after the termination 
thereof and not till then.” 

The question submitted to the Court: was, “ whether the 
defendant holds said real estate, and is entitled to said legacy 
of ten thousand dollars in trust and for the purposes set forth, 
or whether the trusts are void?” 

His Honor having decided in favor of the defendant, the 
plaintiff appealed. 


Strange, for the appellant, cited and remarked upon Grif- 
jin v. Graham, 1 Hawks, 96, State v. Gerard, 2 Ire. Eq. 216, 
Holland v. Peck, Ib. 255, White v. University, 4 Ire. Eq. 19, 
Bridges v. Pleasants, Ib. 30, McCauley v. Wilson, 1 Dev. Eq- 
276, 1 Baptist Association v. Hart’s Ex’rs., 4 Wheat. 1, 
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—and submitted, that as the devisee in trust, as described im 
the will, was neither a natural person nor a corporation, 
7 the Court could not deal with him; and further, that as the 
class of cestury que trusts was indefinite,and depended for 
. identification upon the discretion of the trustee as described; 
i they did not constitute such a party as could appeal to the 
Court for the substitution of a proper trustee. 





3 Person, Moore and W. H. Battle & Sons, contra, cited,- 
: besides the cases mentioned in the brief for the appellant, 
> : State v. McGowan, 2 Ire. Eq. 9, Witman v.' Lex, 17 Serg. & 


R. 88, Ex parte Cassell, 3 Watts.440, Morrice v. Bishop of 
Durham, 10 Ves. 522, Girard will case,2 How. U. S. 127, 
Const. of N. C., Art. 11, Seets. 7 and 8, McDonough’s Ex’rs- 
v. Murdoch, 15 How. U.S. 367, Person v. Cary, 24 How. U- 
S. 486, Stanly v. Colt, 5 Wall. 119, 


Pearson, C. J. The legal estate being in the defendant... 
(see Davis v. Atkinson, ante 210,) there is no difficulty on that 
head; so the case turns on the validity of the trust. 

It is insisted that the trust is so indefinite that it cannot be 
executed, and is for that reason void. Without taking upon 
ourselves the labor of discussing all of the cases on “charita- 
ble trusts,” and determining whether there is not some conflict, 
we think it enough to say, that if there be any seeming con- 
flict, it is in reference to the application of the principle, not 
to the principle itself; for it is taken to be settled in all of the 
cases, from the leading case of Grifin v. Graham, 1 Hawks: 
96, to the end of the list, that a charitable trust is not too 
indefinite, provided the objects of the trust are certain, or can 
be made so; and provided the purposes of the trust are indi- 
cated with enough certainty to enable the Court to see that 
there may be “ways and means” to give effect to them. 

1. The objects of this trust are “The poor orphans of the 
State of North Carolina.” This is a class of persons. The 
individuals who compose it can be identified, so it is a definite 
class, and the first condition is met. Inasmuch as the fund 
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4vas not adequate for the support of the whole class, power is 
given to Thomas Atkinson, Bishop of North Carolina, and 
shis successors, to select such orphans as shall receive benefit 
under the trust, and thus limit the number according to the 
fund, It is objected, “Thomas Atkinson and his successors” is 
not a corporation known to the law, and cannot take this 
agency and control in reference to the fund. This objection 
may be disposed of in two ways. The provision is secondary 
and ancillary merely, in reference to the objects of the trust. 
So, supposing it inoperative, still there is the definite class as 
objects of the trust, and the trust itself is not void on that 
ground. But at most, the objection can have no application 
during the natural life of Thomas Atkinson. He may make 
his selection, and limit the number of orphans during his 
administration of the fund. It will be time enough at his 
death to make the objection that his successor cannot exercise 
the power, because he is not known to the law, and his heirs 
cannot do so, because the testator has not entrusted them with it. 

As suggested by the learned counsel for the defendant, this 
difficulty may be removed by legislative action, as was done 
in respect to the “Griffin fund,” and the “Rex fund.” Such 
legislation may reasonably be counted on, this trust being in 
furtherance of the injunction set out in the Constitution, Art. 
XI, sec. 7 and 8, for “the establishment of one or more orphan 
houses, where destitute orphans may be cared for, educated 
and taught some business or trade.” 

But it is said the General Assembly has no power to give 
such aid, because it will defeat vested rights of the heirs, or of 
the residuary legatees. That doctrine has no application to 
our case. The distinction is this: When the trust is void 
‘because the objects are too indefinite, there can be no aid by 
legislation; but when the objects are sufficiently definite and 
the trust is valid, the Legislature may interfere to remove the 
difficulty in regard to limiting the number and selecting the 
orphans; because that is secondary, and aid is needed only by 
reason of the fact that the fund is not large enough to benefit 
all of the objects. But the heirs-at-law and residuary legatees 
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as we have seen, have no interest; and because all “poor 
orphans” cannot take benefit, it by no means follows that some 
of them should not; indeed it would seem the. Courts have 
power to give this aid, without resorting to the exploded doc- 
trine of “cy pres” in cases of void trusts. However, the point 
will not be presented in the life-time of Bishop Atkinson. 

In Grifin v. Graham, supra, the objects of the trust are 
“orphan children,” or the “children of poor and indigent 
parents who are unable to educate them.” So the class is 
broader than in our case, and there was the same difficulty, 
that after the death of the trustees named, no provision was 
made for limiting the number of children or making selections, 
yet the trust was held to be valid, notwithstanding the fact 
that this secondary or auxiliary provision fell short of the 
duration of the trust. 

In State v. McGowen, 2 Ire. Eq. 9, a trust for “the poor of 
the County of Duplin” was held valid, although no secondary 
or auxiliary provision was made atall, because it came within 
the principle that the objects of a trust are sufficiently certain 
when they constitute a class composed of persons who can be 
identified. 

2. The purposes of the trustare “the support of said orphans 
and the promotions of their morals and education.” This is 
as definite as the nature of the subject admits. “Support” 
means to furnish food, clothes and a place to sleep—there 
can be no indefiniteness as to the promotion of their morals 
and education. In short, the purposes of this trust are much 
the same as those set forth in the Griffin will. 

The plaintiffs counsel takes a distinction in this: there, a 
place was designated, “‘two acres of land to be selected in some 
convenient part of the town of Newbern,”—here, no place is 
designated. We are unable to see how the want of a designa- 
tion in respect to the place can affect the principle. Suppose 
Griffin’s will had said “two acres at some convenient place in 
the county of Craven,” or “in the State of North Carolina;” 
that would not have made the purposes of the trust less definite. 
But it seems to us, that in our case a place is Somgnenet: The 
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house and lot in the town of Wilmington, or if that be not 
suitabléifor the purpose, then a suitable building may be erected 
on the “20 acres of land, east of the town of Wilmington, on 
the plank road.” 

The Court declares its opinion to be, that the trust men- 
tioned in the pleadings is valid. There will be a decree to 
this effect, and the plaintiffs will pay the costs. 


Pr. CURIAM. : Decree accordingly. 








C. W. BESSENT cv. HARRIS & HOWELL. 


Where a factor receives goods with instructions to ship them to a cer- 
tain port, and makes an advance upon them; nothing more appear- 
ing, it is not to be taken that he engages (as a common carrier) to 
ship them thither a/ all hazards; but only, if by ordinary diligence 
he ean. 

A factor residing at W., who, being under instructions to ship goods 
from that place to A., ships them to B., renders himself liable there- 
for; but if his principal, upon being informed of such breach of 
instructions, ratifies the act, expressly or impliedly, he thereby 
waives his right to complain of it. 

If there were no such ratification, the measure of damages (in case, 
that, using ordinary diligence, the factor could not ship to A.,) is 
the difference between the prices at W., and.at B., not such dif- 
ferenee at A., and at B. 

Factors have a right to definite instructions from their principals, and 
in case instructions are obscure or contradictory, they may exercise 
their honest and diligent discretion upon the subject matter, without 
becoming liable. 

Whether a factor is entitled to a discount for advances made to his 
principal, is ordinarily a question of fact to be decided by a jury. 


Assumpsit, tried before Cloud, J., at Spring Term 1869 of 
the Superior Court of Rowan. 
The facts appear sufficiently stated in the Opinion. 




























JUNE TERM, 1869. 





Bessent 0. Harris & HoweEtu. 





Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and Appeal. 


Boyden & Bailey, and Person, for the appellants. 
Wilson and Bragg, contra. 


Ropman, J. This action was commenced on the 12th of 
March 1867, by writ returnable to the Superior Court of 
Davie County. On the trial the jury found for the plaintiff; 
judgment was given accordingly, and the defendants appealed. 

From the statement of the case made by the Judge, it ap- 
pears that the plaintiff declared in assumpsit: in one count, 
that the defendants were factors residing at Wilmington, and 
on March Ist 1866 received from the plaintiff certain tobacco, 
and undertook to carry the same to New Orleans, and sell it 
for the benefit of the plaintiff; which undertaking the defen- 
dants refused to perform, but on the contrary shipped the 
tobacco to New York, and there sold the same, to the damage 
of the plaintiff, &c.; the plaintiff also declared in the common 
counts, and that the defendants had not shown ordinary dili- 
gence, whereby, &c. 

It appeared from the testimony: 

That on March 1st 1866, the plaintiff delivered the tobacco 
to the defendants, who made an advance upon it, with instruc- 
tions to ship to New Orleans for sale. AWd a witness for the 
defendants testified that the latter made every exertion in 
their power to ship the tobacco to that 'place, up to the time 
of shipping it to New York.in April 1866, without success, 
and also that from the 1st of April 1866 to the 31st of Decem- 
ber 1866 no vessel left Wilmington for New Orleans. It can- 
not be understood from the evidence, and in the argument here 
it was not insisted, that the defendants undertook to ship to 
New Orleans at all events. They were not carriers, but only 
factors, and the extent of their undertaking could only have 
been to ship it if by ordinary diligence it could be done. On 
March 4th the plaintiff telegraphed to the defendants repeating 
his instructions to ship to New Orteans. It is not necessary 
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to notice the correspondence respecting certificates of the pay- 
ment of taxes. Omitting several repetitions of the instruc- 
tions to ship to New Orleans, on April 6th the defendants 
wrote to the plaintiff that they had been disappointed in ship- 
ping the tobacco, but hoped to do so in afewdays. On April 
24th the defendants wrote to the plaintiff that they had been 
unable to ship his tobacco to New Orleans, but had shipped 
it to New York. If the evidence of the defendants is to be 
believed, they had exercised due diligence in endeavoring to 
ship to New Orleans, and were unable to do so; but this ina- 
bility gave them no excuse for shipping to New York. It 
was their duty to have informed the plaintiff of their inability, 
and to have awaited his directions: at this point the plaintiff 
might well have declined any further interference, and have 
thrown upon the defendants the consequences of their disobe- 
dience of his orders. He does not, however, do this, but by 
his letter of April 30th, ratifies the shipment to New York 
and waives the disobedience. It is true that he still directs 
them to ship to New Orleans, if the market will justify the 
expense: he also directs them, if they think it advantageous, 
to delay sales, and requests an advance. All this leaves the 
defendants a discretion. This letter was substantially repeated 
on the 25th of May. On the 29th of May the defendants sent 
to the plaintiff the N ew York prices, and requested instruc- 
tions whether to sell in New York, or to ship to New Orleans, 
and declined to make a further advance. On July 7th the 
defendants wrote to the plaintiff substantially to the same 
effect. On July 20th the defendants having received no reply, 
wrote again for prompt instructions. On August 11th, still 
having received no reply, they wrote again, urging instruc- 
tions or payment of advances. The defendants having still 
received no reply, on August 3lst 1866 sold the tobaeco in 
New York, for a sum which paid their advances and expenses, 
and left a small balance which was paid to a brother of the 
plaintiff. As the brother was not the agent of the plaintiff 
for this purpose, this sum or any other balance in the hands of 
the defendants, could be recovered on the common counts; but 
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t does not appear to be claimed, it being considered as hav ing 
been paid to the plaintiff without prejudice. 

The Judge told the jury: 

Ist. That the defendants had no right to delay sales till 
August 31st without making a further advance &c. 

Remark. The complaint was that the defendants had not 
shipped to New Orleans; and this instruction therefore had 
no reference to the case; but if it had, we think the defendants 
were justified in delaying the sale. The tobacco reached New 
York in the latter part of April. Had- the plaintiff clearly 
instructed the defendants to make an immediate sale, it would 
have been their duty to do so; but though repeatedly urged 
to give instructions he failed to do so: consequently the defen- 
dants were left to act on their own discretion, and there is no 
evidence that they acted faithlessly, or without ordinary dili- 
gence. The making the advance was not a condition prece- 
dent to the authority to delay sales, given by the letter of 
April 30th. 

2d. That defendants were not entitled to a credit for 5 per 
cent. discount on their advance. 

Remark, That was more a question of fact than of law. If 
the plaintiff agreed to pay it, or if there was a custom so gen- 
eral and notorious that the plaintiff must be presumed to have 
known it and to have contracted in reference to it, the charge 
could be maintained. The existence of the agreement should 
have been left to the jury. 

3d. That if the defendants contracted to send the tobacco to 
New Orleans and sent it to New York, they were in the 
wrong and liable to damages; unless the plaintiff modified the 
contract. 

Remarks, We think the proper instructions would have 
been, that the defendants were in the wrong in shipping to 
New York, but that if the jury believed that the subsequent 
letters from the plaintiff, put in evidence, werewritten by him, 
he ratified the act of the defendants, and waived his claim to 
damages by reason of it. The genuinenessof the letters being 
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admitted or found, their effect was matter of law on which 
the Court should have pronounced. 

4. That if the jury believed the witnesses, the defendants 
did not act according to the plaintiff’s instructions in his letters 
of April 30th and May 25th. 

Remarks. The letter of April 30th contained no positive 
or definite instructions for the government of the defendants. 
The letter of May 25th, positively directs the defendants if 
they can sell for anything like the prices they had mentioned, 
to do so; but otherwise to ship to New Orleans: but it pro- 
fesses only to recite what he had written on April 30th, and 
thereby leaves it doubtful whether his intentions were not to 
be construed by his letter of that date. A factor is bound to 
obey instructions if they are definite, but a principal cannot 
impose uncertain liabilities on his agent by obscure or contra- 
dictory orders. In such cases he leaves him to the exercise of 
his own judgment honestly and diligently exerted. 

5. That if the jury find, that the defendants were instructed 
to sell in New Orleans, and actually sold in New York, the 
damages were the difference between the prices in New 
Orleans and that obtained in New York. 

Remark. This was erroneous, because it wrongfully as- 
sumed that the shipment to New York had not been ratified. 
But assuming that the breach of orders in sending to New 
York was not waived, we think the Judge mistook the rule of 
damages. If the defendants, with due diligence, were unable 
to ship to New Orleans, it was their duty, in the absence of 
other instructions, to have retained the tobacco in Wilming- 
ton, and in case the plaintiff failed within @ reasonable time 
after request to repay the advance, they might have sold it in 
Wilmington. If therefore on this hypothesis the plaintiff is 

entitled to any damages, it is, to the difference between what 
the tobacco might have sold for in Wilmington, and what it 
did sell for in New York, as to which there was no evidence. 
As the case stands on the present pleadings, it seems to us 
that the main questions to be submitted to the jury were: 
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1. Did the defendants exercise ordinary diligence in endeay- 
oring to ship from Wilmington to New Orleans? If the jury 
believe the evidence, they did. 

2. Did the defendants act with ordinary diligence after the 
arrival of the tobacco in New York; considering the instrac- 
tions of the plaintiff? If the jury believe the evidence, they 
did. 

3. Was there an agreement for a discount on the advance; 
or a custom to charge such discount known to the plaintiff, or 
.so notorious that it must be presumed to have been known 
and assented to ? ; 

The judgment is reversed, and there must be a venire de 


novo. 


Per CuRIAM. Venire de novo. 








STATE oe. ALEXANDER REINHARDT and ALICE LOVE. 


White persons, and persons of color, cannot intermarry in North Car- 
olina. 
(State v. Hairston, at this term, cited and approved.) 


Fornication aNnD ADULTERY, tried before Logan, J., at 
Spring Term 1869, of the Superior Court of Lixcoy. 

The jury returned the following special verdict: 

The jury find that Alexander Reinhardt is a person of color 
within the third degree, and Alice Love is a white woman; 
that on or about the 27th of December last, both being at the 
time single persons, the rites of matrimony were celebrated 
between them in due form of law by a licensed minister of 
the Gospel; that they then resided in the county of Lincoln, 
and at the time of the finding of the bill of indictment they 
lived in said county as man and wife. Whether from this 
‘state of facts the defendants are guilty of fornication and 
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adultery, the jury are ignorant and pray the advice of the. 
Court. 

The Court being of the opinion that the defendants had a 
right under the law, to enter into a contract of marriage, 
ordered a verdict of not guilty to be recorded. 

Whereupon the Solicitor prayed and obtained an appeal. 


Attorney General, for the State. 
No counsel contra. 


Reape, J. The principles involved in this case are the- 
same as in the case of State v. Hairston, decided at this term, 
and therefore the opinion in that case will be certified in this, 
to the end, &c. 


Psr CorraM. Order accordingly. 








W. H. HUGHES, Apw’r. &c., ». THOMAS J. PERSON and 
others. 


Where an affidavit, made to obtain an order of arrest, and an attach- 
ment, is based upon an apprehension by the affiant of some fwure- 
fraudulent act by the defendant, such affidavit must specify the 
grounds of the apprehension; but where the affidavit relies upon an 
act already done, it need state it only in general terms; as, here, 
“That the said P. has disposed of and secreted his property with 
intent to defraud his creditors.” 


Motions, to vacate an order of arrest, and to discharge an 
attachment, made before Watts, J.,at NoRTHAMPTON, at Spring 
Term, 1869. 

The allegation upon which the order, and attachment had 
been granted, was (so far as material here) as follows: 

“That the said Thomas J. Person has disposed of and’ 
secreted his property, with intent to defraud his creditors.” 
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His Honor allowed the motions, and the plaintiff appealed.. 


Barnes and Peebles & Peebles, for the appellants. 
Bragg, Conigland and Ransom, contra. 


The affidavit to obtain a warrant of attachment, must be 
explicit; and made, in general, upon positive knowledge of the 
deponent so far as to establish a prima facie case, Hoff. Prov. 
Rem. 14, 419 to 422, and at p. 48. Where it appears that it 
has been repeatedly held in N. Y., that an affidavit using the 
words of the Statute merely, without stating any facts, is 
insufficient, 1 Whitaker, 505 and Seq. 

The affidavit for an arrest, must state the facts and circum- 
stances, from which the officer granting the order, can draw 
his own conclusion respecting the sufficiency of cause for. 
arrest, 1 Tiff. 241—2. 

It must make out a prima facie case, 1 Tiff. 243. 


Reape, J. His Honor “vacated the order of arrest, ané 
discharged the attachment” “in conseqygnce of the insuffi- 
ciency of the affidavit upon which they were issued.” and 
from this there was an appeal. 

There were many points presented in the argument at this 
bar, but we consider that only upon which the case was dis- 
posed of below,—the sufficiency of the affidavit. 

The words in the Code are “removed or disposed of,” &c. 
The words in the affidavit are “disposed of and secreted, &c.” 
It was objected, not that the change of the words would make 
any material difference, but that it would not be sufficient if 
the affidavit were in the very words of the Code; for, that it 
is necessary that the affidavit should state the facts which are 
supposed to make out the case, so that the Court can see from: 
the facts set out, whether there has been a fraudulent disposi- 
tion. The cases from the New York Courts seem to support 
the objection; and we follow these cases so far as to declare 
that when the plaintiff in his affidavit for the attachment or 
arrest, relies upon his apprehension of what the defendant is: 
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about to do—as if he declare that he has reason to believe 
and does believe that the defendant is about to dispose of his 
property, &c., he must state why he thinks so; in order that 
the Court may judge of the reasonableness of his fears. But 
where he swears that the thing has been done, we do not see 
the propriety of requiring him to specify how it has been done, 
Although it would be prudent for him to do so when the facts 
are known. But it might be impossible for him to do so; for 
in fraudulent dispositions, concealment and deception are 
#ommon. It might therefore operate to the prejudice of the 
plaintiff to require him to specify; for, while he might be 
Satisfied of the fact generally, he might be unable, for want 
of time, to state particulars. Andif he should undertake to 
specify, and should be mistaken, he might be confined to his 
‘Specifications, when he could prove other particulars. On the 
other hand, there can be no hardship upon the defendant; for if 
the plaintiff swears generally that the defendant has fraudu- 
ently disposed of his property, when he has not, the plaintiff 
may be indicted for perjury; and upon the defeudant’s general 
denial of 4 generajallegation, he would be entitled to a dis- 
charge unless the plaintiff would then tender particulars and 
joinissue. There is error. 
Let this be certified, &. 


Per Curiam. Error. 


Nore,—The same decision was made in John J. Long v. Thomas J. Person, 
and W.T. Stephenson v. Thomas J. Person;—argued by the counsel in the 
ease above. 








THE STATE on the relation of ELIZA MERRITT #4. Z. G. 
MoQUAIG. 


A bastard, bofn in this State of 4 mother who has not tesided in it 
‘fot twelve months,” is chafgeable fot maintenance tpon the County 
it which it is born. 
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Bastarpy, before Mitchell, J., upon a motion to quash the 
proceedings, at Spring Term 1868, of the Superior Court of 
MECKLENBURG. 

It was admitted that the mother was from South Carolina, 
and at the time of the child’s birth had resided in Mecklen- 
burg County for but a few days. 

His Honor directed the proceeding to be quashed, where- 
upon the State appealed. 


Attorney General, for the State. 
Wilson, contra. 


Serrte, J. The difficulty in the case before us does not 
arise under our statute entitled “Bastard Children,” Rev. 
Code, ch. 12, but it grows out of a provision of our law in 
relation to the settlement of the poor, Rev. Code, ch. 86, sec. 
12. The two acts, however, are parts of the same system, and 
are to be construed together. 

Do the provisions of the act in relation to the settlement of 
the poor apply to a case where the note emigrated from 
another State to a county in North Carolina? They do not. 

The purpose of this act evidently was to fix each county in 
the State with the responsibility of supporting its own poor. 
Provision is made by section 13, of the same chapter, for send- 
ing paupers to counties within the State, where they properly 
belong, the object being to regulate the question of settlement 
between the counties as to those paupers who had acquired a 
settlement somewhere in the State. 

In the case before us, the mother and her bastard child cannot 
be sent back to South Carolina, nor can they be sent toany other 

county in this State. Mecklenburg, therefore, being the county 
of birth is liable to become charged with the maintenance of 
this bastard. The decisions in our own reports afford no 
light, as the ques tion of settlement is only discussed as between 
different counties. | 

Since our act did not contemplate the case of foreign paupers, 
the question of settlement is left as at common law, and in 
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a case like ours, is the place of birth. Com. Dig. Tit. Justice 
of Peace, B. 71—“ A settlement in a parish may be acquired 
by birth, for wherever the child is first known to be, that is 
always prima facie the place of settlement, until some other 
can be shown. This is also generally the place of settlement 
of a bastard child; for a bastard having in the eyes of the 
law no tather, cannot be referred to his settlement, as other 
children may.” 1 Bl. Com. 363. 

There was error in directing the proceedings to be quashed. 

Let this be certified, &c. 


Per Curiam. Error. 








ALEXANDER JOHNSON, Jr. 2. E. L. WINSLOW. 


The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September Ist, 1861, and by present legislation, is 
to remain so uary Ist, 1870. 

A Statute may be constitutional, and in part unconstitutional 

(MeCubbins v. Barringer, Phil. 554, Neely v. Oraige, Ib. 187, Morris v. 
Avery, Ib. 238, Hinton v. Hinton, Ib. 410, cited and approved.) 


ACTION upon apromissory note, begun by warrant, tried 
before Buxton, J., at Spring Term 1869, of the Superior Court 
of CUMBERLAND. 

The defendant pleaded, “ the Statute of Limitations.” 

His Honor having given judgment for the plaintiff, the de- 
fendant appealed. 

The facts are stated in the Opinion. 


No counsel for the appellant. 
Hinsdale, contra, 


Reape, J. The action is upon a note dated and due in 
January, 1860. 
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The time within which an action might be brought upon 
said note under the Statute of Limitations was three years. 
The action was not brought until May 1869; so that the action 
was barred, unless there was something to prevent the opera- 
tion of the Statue. 

In 1861 an Act was passed, suspending the Statute of Lim- 
itations “so long as this Act shall continue in force,” ch. 10, 
sec. 18. This provision is part of an Act usually denomi- 
nated the “Stay Law;” and it is insisted that as a Stay Law 
it was unconstitutional and therefore never was in force at 
all. But this does not follow, for an act may be constitutional 
in part, and unconstitutional in part, McOubbinsjv. Barringer, 
Phil. 554, and we have decided that so much of said act as 
suspends the Statute of Limitations, is valid. Neely v. Craige, 
Phil. 187; Morris v. Avery, Ib. 238; Hinton v. Hinton, Id. 
410; and the provision that the Statute of Limitations shall 
be suspended “so long as this Act shall remain in force” 
must be understood to mean, until it shall be repealed. 

Again, in February 1863, an Act was passed suspending the 
operation of the Statute of Limitations from 20th May, 1861, 
until the end of the war, ch. 50. 

The Ordinance of June 1866, repealed all laws suspending 
the operation of the Statute of Limitations, and re-enacted 
(sec. 19) that the time passed since Ist September, 1861, 
barring suits, &c., should not be counted. And by Act 1867, 
ch. 17, sec. 8, the Statute is suspended from 1861, to January 
Ist, 1870. So that during all the time since 1861, there has 
been a Statute in force suspending the Statute of Limitations. 

Although it were true that the Legislature has no power to 
revive aright of action after it has been barred, 7. e. to sus- 
pend the operation of the Statute of Limitations retrospec- 
tively, after it has operated (Cooley on Con. Lim. 391, note), 
yet it is clear that the Legislature has the power to suspend 
the operation of the Statute prospectively, so as to prevent its 
barring rights. This does not impair the obligation of con- 
tracts, nor interfere with vested rights. ‘He who has satis- 
fied a demand, cannot have it revived against him; and he 
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who has been released from a demand by operation of the 
Statute of Limitations, is equally protected. In both cases the 
right is gone; and to restore it would be to create a new con- 
tract for the parties,” Jb. 369. 

There is no error in the record. The judgment below is 
affirmed. Judgment will be entered here for the plaintiff. 


Peg Curiam. Judgment affirmed. 








HENRY D. ROBESON, Adm’r. &c. 1. SAMUEL BROWN and 
ANOTHER. 


The Constitution of the United States does not forbid a State from 
altering the rule of evidence which heretofore excluded parol evi- 
dence offered to contradict or vary the terms ofa written contract. 

The rule for applying the Seale, under the ordinance of Oct. 18th 1865, 
and the acts of 1866, cc. 38 and 39, is: 

1. Money contracts are presumed to be solvable in Confederate money, 
and the value thereof must be estimated by the jury in coin, accor- 
ding to the legislative scale, and then the depreciation of United 
States Treasury notes must be added to the amount as estimated in 
coin: 

This division applies only to contracts where Confederate money 
was the consideration. 

2. In all other cases of contracts, the value of the property, or other 
consideration, may be shown in evidence, and the jury must estimate 
such value in U. S. Treasury notes. 

( Woodfin v. Sluder, Phil. 200, cited and approved.) 


Dest, tried before Jones, J., at Spring Term 1869 of the 
Superior Court of Martin. 
® The plaintiff declared on a bond for $250,00, dated 22d 
Dec. 1862; and on the trial offered to prove that it was given 
for a mule, worth $250,00. 

His Honor excluded the testimony, upon the ground that 
the parties had themselves fixed the value, by the bond; and 
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he instructed the jury that they must apply the scale preseri- 
bed by the Legislature, and give the plaintiff the value of the 
contract by that rule. 

The plaintiff then asked his Honor to instruct the jury 
further, that after ascertaining the value in gold according to 
the rule laid down, they should add to that sum the present 
depreciation of national currency, which he offered to show 
was 33 per cent. This also his Honor declined to do. 

Verdict and Judgment, for $102,40 and $33,38 damages, &c. 

The plaintiff thereupon appealed. 


Stubbs and Battle & Sons, for the appellant. 
No counsel contra. . 


Dick, J. The principle is well settled that parol evidence is 
inadmissible to contradict or vary the terms of a written con- 
tract. But this is only a rule of evidence, and may at any 
time be changed by the Legislature without impairing the con- 
tract. The Convention and Legislature have seen proper to 
change this rule of evidence in regard to certain classes of 
contracts, and in so doing they did not come in conflict with 
the Constitution of the United States, Woodjin v. Sluder, 
Phil. 200. 

We have carefully considered the ordinance of Oct. 18th 
1865, and the acts of 1866, ch. 38 and 39, and think that they 
establish the following rules as to the contracts to which they 
apply: 

1. Money contracts are presumed to be solvable in Confed- 
erate money, and the value thereof must be estimated by the 

jury in coin, according to the legislative scale, and then the 
depreciation of United States Treasury Notes must be added 
to such nominal amount of coin. The Legislative scale only 
applies to contracts where Confederate money was the con- 
sideration. 

2. In all other kinds of contracts the value of the property 
or other consideration may be shown in evidence, and the jury 
must estimate such value in United States Treasury Notes. 
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His Honor in the Court below erred in his construction of the 
ordinance and acts referred to, and the judgment must be 
reversed, and a venire de novo awarded. 

Let this be certified &c. 


Per Curiam. Venire de novo. 








STATE v. ALEXANDER JARVIS. 


If a servant, entrusted with the custody of goods by his master, fraud- 
ulently take them to convert them to his own use, he is guilty of 
larceny. 

A motion to quash an indictment will not be allowed after a verdict. 

Indictments found (here, at Spring Term, 1867,) under the late Pro- 
visional Government of the State, are valid, and are to be heard 
and ended under the present Government. 


Justices of the Peace have no jurisdiction of Larceny. This 
offence remains under the cognizance of the Superior Courts. 


LaRceENy, tried before Mitchell, J.. at Spring Term 1869 
of the Superior Court of Burke. 

The defendant was charged with stealing certain bacon, &c.; 
and it was shown that the things taken by him were upon the 
premises occupied by the owner, which had been placed in 
his custody by such owner, who was also his master, when 
about to be absent from home for a few days. During that 
absence the things were removed from the house in which 
they had been left by the master, to another some three hun- 
dred yards distant, occupied by the defendant, and another 
person. 

The defendant objected that he could not be convicted of 
larceny, even if he intended to convert the goods; being guilty 
only of a breach of trust in regard to things committed to his 
care. He also, after verdict, moved to quash the indictment; 
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and also, upon that motion not being allowed, to arrest the judg- 
ment: (1) because the indictment had been found at Spring 
Term, 1867, and therefore under the Military Government; 
and (2) because the Court had no jurisdiction over the offence. 

This motion was also overruled, and judgment having been 
pronounced, the defendant appealed. 


Furches, for the appellant. 
Attorney General, contra. 


Dick, J. The goods alleged in the indictment to have been 
stolen by the defendant, belonged to the prosecutor, and had 
been in his actual possession. He entrusted them for a few 
days to the custody and care of the defendant, his servant. 
In contemplation of law the goods were in the possession of 
the owner, and the taking of them by the defendant, with the 
fraudulent purpose of converting them to his own use, was 
larceny, and the defendant was properly convicted, 2 East P. 
C. 564, sec. 14. 

The motion to quash the indictment, could not be entertained 
after verdict, and it was properly disallowed by his Honor. 

The grounds for the motion in arrest of judgment are un- 
tenable: 

1. The Court in which the prosecution was instituted was 
authorized by the laws of the Provisional Government, and 
invested with the necessary power of administering public 
justice, and such laws and judicial proceedings are recognized 
as valid, and are continued in our present government. Const. 
Art. IV, Sec. 24. 

Our present government was formed under the same author- 
ity which organized and sustained the Provisional Govern- 
ment. The two governments are parts of the same system, 
and the laws of the preliminary government are properly con- 
tinued until they are altered by the legislation of the perma- 
nent government. 

2. The jurisdiction of Superior Courts in cases of larceny 
is not altered by the recent Act regulating “Proceedings in 
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Criminal Courts.” That Act, in ch. IV, sec. 5, gives jurisdic- 
tion to Justices of the Peace in cases “for receiving stolen 
goods, where the value of the property received does not. 
exceed five dollars.” This jurisdiction cannot be extended to 
cases of larceny by an implication arising from ch. LV, sec. 7, 
of said Act. 

There is no error in the ruling of his Honor in the Court. 
below, and the judgment must be affirmed. 

Let this be certified, &c. 


Per CurIAM. No error. 








WILLIAM STANLY v. ROBERT MASSINGILL. 


The Superior Courts have power to amend, and to supply, records in 
the former Superior Courts of Law and Equity, and also in the for- 
mer County Courts, upon proper notice to persons interested. 

Where a lost execution was alleged to be a link in the title of a plain- 
tiff in ejectment, Held, that such facts did not render an application 
under an independent motion, made without notice to the other 
party, a correct method of supplying the loss; also, that what was 
required of the plaintiff was only, to notify the defendant that on the 
trial of the ejectment the loss would be proved, and on doing so, 
to prove its contents by parol. 

(Harris v. McRae, 4 Ire. 81, cited and approved. ) 


Motion to supply a lost record of the late Superior Court 
of Law and Equity for Johnston County, made before Watts, J., 
at Spring Term 1869 of the Superior Court of JonNsTon. 

An action of ejectment between the above named parties, 
was pending in the same Court, and in that the plaintiff 
claimed title through a Sheriff’s sale under a certain execution 
which had issued from the former Superior Court of Law and 
Eqity for Johnston County, and which was now said to be 
lost. 

His Honor allowed the motion, and gave judgment accor- 
dingly; thereupon the defendant appealed. 
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Rogers & Batchelor, for the appellant. 
No counsel contra. 


Dick, J. The plaintiff here is the lessor of the plaintiff in an 
action of ejectment against the defendant, pending in the 
Superior Court of Johnston County. 

He purchased the land in controversy at a sale made by a 
Sheriff under an execution from the County Court of said 
County, and it is alleged that said execution is lost or destroved; 
and the motion of the plaintiff is “to*supply said execution as 
one of the records of the Court.” 

The Superior Courts under our. new system have possession 
of the records and papers of the County Courts, and the 
Superior Courts of Law and Equity, which have been abol- 
ished, and must necessarily have the power of making amend- 
ments to such records, and of supplying lost papers, &c., upon 
proper notice to persons interested. 

The motion in this case ought not to have been entertained. 
The execution under which the land was sold, was an impor- 
tant link in the chain of title, and such lost execution was the 
primary evidence on the question. The loss of the primary 
evidence ought not to have been supplied without reasonable 
notice to the defendant. 

But there was no necessity for the motion here, as on 
the trial of the ejectment the plaintiff, by giving due 
notice to the defendant, and proving the loss of the exe- 
cution, could have given secondary evidence as to its contents, 
which would have been sufficient for the purpose of his action. 
1 Green. Ev., sec. 509; Harris v. McRae, 4 Ire. 81. 

The ruling of his Honor in the Court below is reversed. 

Let this be certified, &c. 


Per CorIAM. Ordered accordingly. 
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JOHN W. CARR v. JOHN J. FEARINGTON and others. 


The bill given to creditors, ‘“‘ without obtaining judgment at law,” by 
the Ordinance of June 16th 1866, sec. 18, creates a right, whether it 
be a lien or merely a lis pendens, in favor of such creditors, from the 
time of its filing, which is not disturbed by the fraudulent vendor's 
subsequent bankruptcy. 

(Rountree v. McKay, 6 Jon. Eq. 87; Tabb v. Williams, 4 Jon. Eq. 352; 
Kirkpatrick v. Means, 5 Ire. Eq. 220; Wheeler v. Taylor, 6 Ire. Eq. 
225; Freeman v. Hill, 1 Dev. & Bat. Eq. 389; and Polk v. Gallant, 
2 Dev. & Bat. 395, cited and approved.) 


BILL, to set aside a conveyance alleged to be fraudulent as 
against creditors, transmitted from CuatuaM Court of Equity, 
Fall Term 1868. 

The facts are stated in the Opinion. 

On the argument of the case at January Term 1869, upon 
its being suggested that the vendor had been adjudicated a 
bankrupt since the filing of the bill, the Court ordered the 
cause to be continued, and notice served upon the assignee in 
bankruptcy to come forward and make himself a party, or 
waive his rights to do so. In consequence thereof such 
assignee elected at this term to be made a party defendant, 
and was admitted as such. 


Phillips & Merrimon, for the plaintiff. 
Bragg, Battle & Sons and York, contra. ° 


RopMaN, J. This isa bill in Equity, filed returnable to 
Spring Term 1867, of the Court of Equity for Chatham. It 
alleges that complainant is a creditor of John J. Fearington 
by several bonds made in 1862 and 1863; that on September 
11th, 1866, Fearington conveyed to D. A. Mebane, certain 
personal property; that about the same time he conveyed to 
David A. Mebane certain land on which his mother had re- 
sided, and (by a separate conveyance) certain enumerated 
articles of personal property; that about the same time he 
conveyed to John Atwater, his son-in-law, his New Hope trac t 
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of land, at the pretended price of $500; and prays that all 
these conveyances may be declared void and the property 
applied to pay the debts to the complainant, &c. 

At Spring Term 1867, the Court ordered that the personal 
property conveyed to Mebane, and then in the possession of 
Fearington, be sold, and the proceeds retained subject to the 
order of the Court; and it was sold by the Master accordingly. 

The answer of John J. Fearington admits the debts to com- 
plainant stated in the bill, and the conveyances alleged, but 
denies all fraud. The answers of the other defindants also 
admit the conveyances stated, but they deny the imputed 
fraud. . 

This brief statement of the pleadings will suffice to render 
the Opinion of the Court intelligible. Much testimony was 
taken: upon the whole it appears to us that the conveyance 
to Atwater was fraudulent and void as to the creditors of 
John J. Fearington; that the conveyance of the land to David 
A. Mebane was bona fide and for value, and was valid; and 
that the conveyance of personalty to Mebane was a mortgage 
to secure an actual debt, that it was bona fide and duly regis- 
tered, and was therefore valid as against the creditors of the 
mortgagor to the extent of securing the mortgage debt. Some- 
time after the filing of the bill the defendant John J. Fear- 
ington was adjudicated a bankrupt on his own petition; and 
at this term of the Court the assignee, having been notified of 
the pendency of the suit, appeared and made himself a party 
defendant, and claimed whatever right he might be entitled 
to in that character. 

We are now prepared to state and consider the questions 
of law arising in the case. The Convention of the State, by 
an Ordinance entitled “An Ordinance to change the juris- 
diction of the Courts and the rules of pleading therein,” rati- 
fied June 23rd, 1866, provided for a considerable retardation 
in the process for the collection of debts in the common law 
Courts, and by section 18 enacted that “any creditor at- 
tempted to be defrauded as set forth in section 1, chapter 50, 
Revised Code, may without obtaining judgment at law, file 
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his bill in equity, and said Court is hereby authorized and 
empowered to direct proper issues to be made up and tried, 
and to make such orders and decrees as to right and justice 
may appertain;” and the creditor is allowed to proceed at the 
same time at law. The section of the Revised Code referred 
to is the well known Statute of 13 Eliz., for avoiding aliena- 
tions of lands and goods, made to defraud creditors, and need 
not be further stated, Prior to this Ordinance it was a settled 
principle in this State, that before a creditor could apply for 
the aid of a Court of Equity, either to subject equitable prop- 
erty to his debt, or to avoid a fraudulent conveyance made by 
his debtor, he must have established his debt at law, Rowntree 
v. McKay, 6 Jon. Eq. 87; Tabb v. Williams, 4 Jon. Eq. 352; 
and that unless it appeared from the pleadings that the debtor 
had no property liable to execution at law, the creditor must 
not only show that he had obtained a judgment, but that he 
had taken out execution which had been returned nulla bona. 
Kirhpatrick v. Means, 5 Ire. Eq. 220; Wheeler v. Taylor, 6 
Tre. Eq. 225. 

It is contended by the plaintiff in this case, that the effect 
of the Ordinance was to put a creditor filing his bill, in the 
same situation that he would have been in, had he obtained 
his judgment and issued his execution, and had it levied on 
the property fraudulently conveyed: in other words to give 
him a lien by the filing of the bill on the property sought to 
be subjected. The Convention, it is said, intended by its 
dilatory provisions to give time to honest debtors, but not to 
fraudulent ones; and to prevent this effect, section 18 was 
inserted: having prevented the creditor from recovering at 
law, it allowed him to go at once into equity with all the 
advantages of a recovery at law, to have the fraud investi- 
gated. To invite the creditor into equity, which is naturally 
slow, and leave the debtor free to sell his property for value, 
and perhaps flee the country, or to confess it away to other 
creditors, would be only to ensnare the creditor. We think 
these views are correct. The Bankrupt Act expressly pro- 
tects and reserves from its scope, liens previously existing, and 
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the assignee can have no right to any thing beyond the sur- 
plus remaining after payment of the plaintiff’s debt, if he has 
_ that; but this point not being necessary for present decision, 
we express no opinion on it. 

But if this view should be incorrect, the plaintiff places his 
claim on the doctrine of lis pendens, by which any one pur- 
chasing from a defendant after the filing of the bill, will take 
subject to the equities claimed in the bill, (Le Neve v. Le 
Neve, 2 Lead. Cases in Eq., Am. Notes, p. 129.) But it is 
said that the assignee in bankruptcy is not a purchaser, that 
he comes in by operation of law and represents all the credi- 
tors. We do not see how his coming in by operation of law 
exempts him from liability to any equities which would weigh 
against other assignees. We think the best position in which he 
can stand is that of a purchaser at an execution sale. Yet it 
is clear law in this State, that such a purchaser takes subject 
to all equities affecting the thing purchased, whether he has 
notice of them or not, Freeman v. Hill,1 Dev. & Bat. Eq. 
389; Polk v. Gallant, 2 Dev. & Bat. Eq. 395; while it is 
everywhere held, that he takes subject to those of which he 
had notice, Jackson v. Town, 4 Cowen 509. The plaintiff is 
entitled to have the land conveyed to Atwater, sold and 
applied to the payment of his debt, and also the surplus of 
the personal property mortgaged to Mebane. 

There will be also a decree for the necessary accounts. 


Per Curiam. Decree accordihgly. 
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JOSEPH R. MASON and another » SAMUEL MILES. 


Where a judgment by default has been taken against a principal and 
his surety, the fact that no process in the suit had been served upon 
the former, affords no ground for vacating such judgment as 


against the latter. 

Under the new practice in this State, by analogy to the old, relief 
against a judgment, sought because the defendant had not been served 
with process in the case, is not to be made the subject of a quasi equi- 
table proceeding, but must be applied for by a motion incidental to 
the judgment impeached. 

The new Superior Courts have power to vacate judgments improperly 
or irregularly taken in the former Superior or County Courts. 

(Keaton v. Banks, 10 Tre. 381; Hunter v. Kirk, 4 Hawks, 277; Morris v. 
Clay, 8 Jon. 21; and Rogers v. Holt, Phil. Eq. 108, cited and ap- 
proved. 


InsuNncTIoN, tried before Watts, J., at the Spring Term 
1869, of NorTHAMPTON Superior Court. 

On the 15th of April, 1869, the plaintiffs filed a complaint 
against the defendant alleging that the latter, at Fall Term 
1867, had obtained a judgment by default final against them, 
for more than $590.00, upon a bond in which Mason was prin- 
cipal and Palmer surety. After stating the consideration of 
the bond, and that the bond, in renewal of which it had been 
given, had been paid, Mason stated that he was insane when 
the renewal was made; also that no process in the suit upon 
the bona had even been made upon him, &c. 

Thereupon an injunction in favor of both plaintiffs was 
ordered. 

The defendant filed an answer upon the 17th of May, 1869, 
denying that the bond had been given for the consideration 
in the complaint set forth, or that it had been paid. ° 

His Honor having refused to order the injunction to be dis- 
solved, the defendant appealed. 


Ransom and Peebles, for the appellant. 
Barnes, contra. 
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Dick, J. The injunction order in this case was improvi- 
dently granted to the plaintiff, Palmer. He executed the note 
on which the defendant obtained judgment, and the due ser- 
vice of process upon him is not denied. As to him the judg- 
ment was taken according to the due course of the Court, and 
is in all respects regular. He does not set forth in his com- 
plaint any equitable right which would be infringed by the 
execution of said judgment, and of course is not entitled to in- 
junctive relief. It appears from the record in the former case 
that the plaintiff Mason was duly served with process, and that 
the judgment was taken according to the course of the Court. It 
is, however, insisted by Mason in his complaint, that he was not 
served with process, and had no opportunity to make defense. 
If this be so, the judgment against him is void, for there can 
be no valid judgment against a person not in Court. His 
remedy by a motion in the cause is clear, simple and speedy. 

The Superior Courts, under our present judicial system, 
must necessarily have the jurisdiction, in administering justice 
between parties, to vacate judgments which were irregularly 
or improperly taken in the late County and Superior Courts. 
The case in which the judgment of the defendant was taken, 
has been regularly transferred to the Superior Court, and the 
plaintiff Mason may find adequate relief from the errors com- 
plained of, by a motion in the cause, founded upon affidavit. 
Upon such motion he may obtain a rule upon the Sheriff. to 
make him amend his return so as to make it speak the truth. 

If the Sheriff, in answer to such rule, were to stdte that 
process was duly served, then the contrary may be shown by 
parol evidence. Keaton v. Banks, 10 Ire. 381. 

As the Sheriff is a sworn officer of the law, a single affida- 
vit will not be sufficient to set aside his return; Hunter v. 
Kirk, 4 Hawks. 277. If upon sufficient proof the judgment 
be vacated, then the plaintiff Mason may plead his insanity in 
defense to the action; Norris v. Clay, 8 Jon. 216. 

As the Courts are now always open, the remedy of the 
plaintiff, as above indicated, is speedy and complete. Mason 
has chosen to seek his remedy by another action, which is in the 
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nature of an equitable proceeding; and it is a well settled 
principle of equity, that where a person can have adequate 
relief by an order in a cause pending in the same Court, he 
shall not be allowed to seek his remedy by a separate suit. 
Rogers v. Holt, Phil.-Eq. 108. 

This rule of equity must be enforced in our present system 
of Civil Procedure. 

If the plaintiff's action were properly constituted in this 
Court, the injunction ought to be vacated as the answer of the 
defendant fully and positively denies all the allegations in the 
complaint. It is unnecessary for us to consider the other 
errors assigned in the case made up by appellant’s counsel 
and signed by his Honor. There iserror in the ruling of his 
Honor in the Court below, and the injunction must be vacated. 

Let this certified, &c. 


Per Curiam. Order accordingly. 








JONATHAN NEWLIN oe. ALBERT MURRAY. ° 


If the collection of the money due upon the execution of oldest teste, 
be enjoined, such execution is not to be considered in applying the 
proceeds of a sale made whilst it and other executions were in the 
hands 8f the Sheriff. 

Process of execution issued during the pendency of an injunction 
against the collection of the money due upon the judgment, is with- 
out effect; and, even if the injunction be dissolved by consent after 
the sale and before the return of the process, such process will not 
share in the proceeds. 

{Edney o. King, 4 Ire. Eq. 465, cited and approved.) 


Rue upon a sheriff to bring the proceeds of an execution 
sale into Court, &c., granted by Tourgee, J., at ALAMANCE, 
Spring Term 1869. 

The plaintiff was an execution creditor of one Faucette, 
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against whom the defendant as Sheriff had sundry executions, 
ander which he had levied and sold, and received the money 
in dispute. 

The reason assigned by the defendant for not applying the 
money to the execution of the plaintiff, was that at the time of 
the sale he had in his hands an execution of older teste, in favor 
of one Lea, and that he had applied the money to that. It 
was admitted that the collection of this execution had been 
enjoined, that it was in the hands of the Sheriff by the inad- 
vertence of the Clerk, and that the injunction was pending at 
the day of sale; but that subsequently, and before the return 
of the process, by consent, the injunction was dissolved by an 
order of the Court. 

His Honor, considering that this state of facts was no 
answer to the claim of the plaintiff, made the rule absolute to 
apply the money to the execution of the plaintiff; and the 
defendant appealed. 


Phillips & Merrimon, for the appellant. 
Graham, contra. 


Pearson, C. J. ' The clerk or sheriff should not be made 
parties to a bill for an injunction; they are mere ministers of 
the law, and have no interest in the controversy. Edney v. 
King, 4 Ire. Eq. 465. 

If Lea had been attached in contempt for suing out the 
writs of ven. ex., he could have excused himself by the aver- 
ment, that the writs had been issued without his instruction or 
privity. The effect of the injunction was to “tie his hands.” 
He has the injunction bond to look to for any damage in con- 
sequence of being put in this condition; and as he could not 
have been made responsible for, he is not at liberty to take 
benefit from, the accident that the writs happened to be issued 
without his knowledge. 

The injunction would have protected the sheriff in making 
a return, “not executed, by order of the Court of Equity,” so the 
writs had no legal effect. 


‘ 
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We are unable to perceive how the fact, that after the sale 
the injunction was dissolved by a consent order, can have any 
effect upon the rights of the parties to this proceeding. It 
would be a novel application to the doctrine of relation to 
allow this consent order to have the effect of giving validity 
to writs, which before had none, against bona fide creditors, 
who had taken judgments and sued out writs of execution. 


Per Curiam, Order below affirmed. 








L. V. CAMPBELL ». JOHN ALLISON and others. 


Cases brought to this Court by appeals taken without notice, (C. C. P- 
2 301) will be dismissed upon motion. 

An appeal being now the act of the appellant alone, no presumption 
of regularity arises because of its having been taken during a term 
of the Court from which it comes. 


Motion to dimiss an appeal from the Spring Term of the 
Superior Court of IREDELL, made at this term of the Court. 

The action had been commenced by a writ in debt issued 
returnable to Spring Term 1867; and, and at the late term, 
the plaintiff recovered judgment. The transcript sent up to 
to this Court, after stating the proceedings up to and inclu- 
ding judgment, added—“with which judgment the defendants 
being dissatisfied pray an appeal to the Supreme Court, to be 
held at Raleigh, and it is allowed upon their giving bond 
according to law with &c., as sureties. Said bond is duly 
executed and is herewith sent.” 





Clement, for the motion. 
Boyden & Bailey, contra. 





Ropman, J. This is a motion by anappellee to dismiss the 
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appeal for want of notice. Section 301 C. C. P., requires a 
notice of the appeal to be given: the manner of serving notices 
is prescribed elsewhere in the Code. The judge below has 
nothing to do with the granting of an appeal; it is the act of 
the appellant alone. On his docketing his appeal and giving 
the required undertakings, it is the duty of the Clerk to send 
it up. ‘Hence there is no presumption of regularity, such as 
‘would exist in the case of a judgment rendered by a Judge; 
nor can notice be presumed merely because the appeal was 
taken during a term of the Court. See General Rule adopted 
at this term. The motion is allowed, and the appeal is dis- 
missed with costs. 


Per Curiam. Appeal dismissed. 


Note. Simil ar motions to that in Campbell v. Allison (above), 
and for the same reason, were made at this term in the two 
following cases, the appeals in which accordingly were dis- 
missed: 


C. C. CARLTON *. SAMUEL HART. 


Furches, for the motion. 
Boyden & Bailey and Page & Busbee, nities 


JAMES HAMPTON, Adm’r. ». NOAH SPAINHOUR. 


Battle & Sons, for the motion. 
No counsel contra. 
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STATE ». HENRY BULLOCK and NELLY BULLOCK. 


The facts occyrring at the trial, alleged as ground for a new trial, must 
appear affirmatively upon the record transmitted from the Court 
below. 

It is permitted to the presiding Judge to order a special venire only for 
the trial of persons charged with capital offences, and therefore the 
refusal to make such an order upon a trial for arson is correct. 

A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor. 

It is a matter of discretion with the presiding Judge to discharge a 
jury upon a trial for crime, before they have rendered a verdict; 
and semble, that in all cases antappeal may be had (see Prince’s case, 
ante 529) from the decision of the Judge upon the law involved in 
such discharge. 

Quaere, Whether the common law rule of carrying a jury around the 
circuit in case of its disagreement, do not still exist in this State. 

(Prince’s case, ante 529. cited and approved.) 


Arson, tried before JVatis, J., at Spring Term 1869 of the 
Superior Court of FRANKLIN. 

The facts appear in the Opinion of the Court. 

Verdict, Guilty; Rule fora New Trial; Rule discharged; 
Motion in arrest of judgment; Motion overruled; Judgment, 
and Appeal. 


Solomon, for the appellants. 
Jenkins, for tlre State. 


RopmaN, J. The prisoners were indicted at August Term 
1868 of Warren Superior Court, for arson, in burning a dwell- 
ing house, “against the form of the statute,” and pleaded not 
guilty. At thesame term they were put on trial, and thejury 
not being able to agree, the Court ordered, “that they be 
taken in charge of the sheriff of this County, and kept together 
until Monday next, when the sheriff shall bring them before 
the Court, at the Court House of Franklin County, at Louis- 
burg, &c.,” and that the sheriff bring also the prisoners, &c., 
for further proceedings; and the Court of Warren was there- 


























JUNE TERM, 1869. 571 





Strate o. Burzoce. 





upon adjourned. According to the order, the Sheriff of Warren 
brought the jury and the prisoners before the Superior Court 
for Franklin at Louisburg. where the jury, being still unable to 
agree, were discharged. The counsel for the prisoners moved 
for their discharge, but this was refused, and they were con- 
tinued in the custody of the Sheriffof Warren. At the next 
term of Warren Superior Court, the prisoners moved their 
trial to Franklin, where they were tried and convicted. They 
then moved for a venire de novo, on the following grounds: 

1. That they were denied a special venire de novo from 
which to obtain a jury, although it was-duly asked for. 

Answer. It does not appear affirmatively, from the record, 
or otherwise than from the prisoners’ exception, that a special 
venire was asked for or refused. Moreover, the ordering of a 
special venire is in no case imperative; it is permitted when 
the Judge “shall deem it necessary to a fair and impartial trial 
of any person charged with a capital offence.” Rev. Code, 
ch, 35, s. 30. Arson was a capital offence by Rev. Code, ch. 
34, s. 2, but by an act ratified August 22nd 1868 (Acts 1868, 
ch. 44, p. 60,) the punishment was commuted to hard labor 
for not less than twenty, nor more than sixty years. This act 
was in force before the second trial. This exception there- 
fore fails. 

2. That the State was improperly allowed to challenge a 
juror upon the gronnd of his being a non-resident of Franklin 
County. 

Answer. The cause of this exception, like that of the first, 
does not appear affirmatively upon the record; but waiving 
this, we think the Judge committed no error in allowing the 
challenge. It does not appear whether the person challenged 
was of the original panel, or a talesman; and it would make 
no difference, for the talesmen must be sucli as the orig- 
inal panel. By the common law the jurors must be returned 
from the county wherein the fact was commited, 2 Hawk. 
559; and by Rev. Code, ch. 31, s. 25, they must be returned 
from the county in which they reside. 

The prisoners then moved in arrest of judgment, by reason 
of the discharge of the jury without their having agreed, on 
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the first trial. As the whole matter appeared upon the record, 
this manner of presenting the defence was proper; it was 
taken without objection in the Kinloch’s case, Fost. 22. But the 
rule that a jury sworn and charged cannot be discharged 
(without the prisoner’s consent) till they have given a verdict, 
was never supposed to apply to any but capital cases, (2 Hawk. 
P. C.,) which it has been seen this was not. It was, therefore, 
within the rightful power of the Judge, in the exercise of a 


judicial discretion, to discharge the jury. In the case of 


Prince, decided at this term, we have indicated that in a cap- 
ital case, an exercise of this discretion combines a decision on 
the fact and the law, and that from such a decision, so far as 
it includes a question of law, an appeal lies to this Court. We 
do not think it necessary to determine now whether this prin- 
ciple would apply to all felonies, (although we are inclined to 
think it would), inasmuch as we think the facts sets forth in 
the record in this case sufficiently justify the discharge of the 
jury. 

As to the course taken by the learned Judge in requiring 
the jury from Warren to be carried into Franklin County: 
Such was the authority of the Judge at common law, (2 Hale 
P. C. 297;) but it never has been a usual practice in this State, 
and the act authorizing a Court to be kept open beyond its 
regular term, in case of the disagreement of a jury charged 
with a capital case, (Rev. Code, ch. 31, s. 16) may be con- 
sidered as intended to discourage such. a practice by making 
it unnecessary; we are not disposed, however, unnecessarily to 
say that it absolutely destroys the common law power. 

After the argument in this case, Mr. Solomon filed a brief 
for the prisoners, in which in addition to the exceptions above 
discussed, he takes the exception that the prisoners were not 
allowed to challenge twenty-three jurors. It will be sufficient 
to say that the record discloses no ground for such an excep- 
tion, nor does it appear that any such exception was taken by 
the prisoners in the Court below. 

There is no error in the record, and the judgment must be 
affirmed, Let this opinion be certified, &c. 

Per CouRIAM. No Error. 





JUNE TERM, 1869. 





Parrick, Apm’r. v. Joyner, ADM'R. 





JOHN PATRICK, Adm’r. 2. WILLIAM JOYNER, Adm’r. 


Inasmuch as the Code requires injunctions to be issued at the time of 
commencing the action or at any time afterwards before final judg- 
ment; and as by that Code all civil actions must be commenced by 
summons: Held that an injunction ordered by the Judge upon read- 
ing the complaint, coupled with an order at the same time to 
issue a copy of the complaint, and a summons to the defendant, was 
irregular and premature, and therefore should be dissolved. 


(Smith v. MeItwaine, ante 73, and Johnson vy. Judd, ante 498, cited and 
approved. ) ' 


Morton:to dissolve an injunction, heard by Jones, J., at 
Spring Term 1869, of the Superior Court of Pirr. 

The facts are stated in the Opinion. 

His Honor having disallowed the motion, the defendant 


appealed. 


- Johnson, for the appellant. 
Hilliard, contra. 


RopMan, J. We regret that we are precluded from consid- 
ering this case on its merits, by reason of the irregularity of 
the proceedings. Sec. 70, C. C. P. requires that all civil 
actions shall be commenced by the issuing of a summons. See. 
190 says: “The injunction may be granted at the time of 
commencing the action, or at any time afterwards before judg- 
ment,” &c. In this case the action was attempted to be com- 
menced, by a writing in the nature of a bill in Equity, sworn 
to on 26th Nov. 1868, and presented to the District Judge, 
who on the 30th Nov. 1868, ordered that on the plaintiffs 
giving bond before the Clerk of Pitt Superior Court “the said 
Clerk will issue the injunction prayed for, and also-a copy of’ 
the complaint. and affidavit with a summons to the defendant, 
returnable to the next term of the Superior Court, of Pitt.” 
‘Thereupon an injunction issued enjoining ‘from further pro- 
ceedings, under and by virtue of the, judgment referred to im. 
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plaintiff's complaint,” &c., until further order; and also a 
summons dated 7th December, 1868, requiring the defendant 
to appear before the Judge at the next regular Term of Pitt 
Superior Court. At that time the defendant appeared and 
moved to dissolve the injunction, which was disallowed, and 
he appealed. The injunction issued irregularly and prema- 
turely, and the Judge for that reason should have dissolved it, 
allowing, however, to the plaintiff the liberty of amending it, 
if he thought it just todoso. Not only was the injunction 
issued before the action had been commenced, but it was 
irregular in form, as was explained in! Smith v. McIlwaine, 
ante 95, and in Johnson v. Judd, at this Term. 

The latter defect, however, was cured or amendable by the 
Act ratified Ist April, 1869, referred to in that case, but the 
former was not. The opinion of this Court is that the in- 
_ junction be dissolved, and the case remanded for such further 

action by the Superior Court of Pitt,as may be proper. The 
defendant will recover costs in this Court. 

Let this opinion be certified. 


Per CurIAM. Injunction dissolved. 








THE STATE v. ALLGOOD LOCUST and HAWKINS PEARSON 


Heretofore, the Superior Courts have had no power to give judgment 
for such of the costs upon a State warrant as accrued before the 
magistrate, who tried it and failed to give judgment for such costs. 
Now, the matter is regulated by Act of 10th April, 1869, ‘‘ Proceed- 
ings in criminal cases,” giving them control thereof. 

Cases sent upon pro forma judgments will not hereafter be considered. 


(Wilson’s case, 1 Jon., 550, cited and approved.) 


Motion to tax defendants with costs, heard by Thomas, J/., 
at WILson, Spring Term 1869. 

The defendants had been bound before a magistrate to keep 
the peace towards one Hagan, &c., until that Term of the 
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Court. At that Term the defendants appeared, but Hagan 
did not. Thereupon they moved to be discharged, and the 
Solicitor moved besides to have them taxed with costs. 

The Court declined to tax the defendants with the costs 
because of a want of power so to do, and discharged them. 


The Solicitor appealed. 


Attorney General, for the State. 
Strong, contra. 


Dick, J. A proceeding upon a “peace warrant” is now 
declared to be a criminal action, Code Civil Procedure, sec. 5 
subdivis. 2, and it is regulated by a Statute entitled, “ Pro- 
ceedings in criminal cases,” ratified the 10th day of April, 
1869. Previous to the ratification of the C. C. P., and the 
Statute aforesaid, such proceedings were regulated by the 
common law, and the learning upon the subject will be found 
in Bacon’s Abridgement, Tit. “Surety of the Peace,” 1st Durn. 
and East. 696, 13 East. 171; Wilson’s case, Ist Jon., 550. 

Such proceedings must be summary and conclusive to render 
them effectual for the protection of the complainant and to 
secure the public peace, and generally there is no appeal from 
the action of the Justice or Judge in the matter. 

This case was commenced after the ratification of the C. C. 
P., and is therefore a criminal action. At the time this case 
was heard in the Court below, there was no Statute regula- 
ting costs in such matters, but provision has since been made 
in the Statute above referred to, ch. 2, sec. 14. The Justice 
who acted upon the complaint in this action did not enter up 
judgment for the costs of the proceedings before him, and the 
Judge of the Superior Court had no power to render judg- 
ment for such costs, State v. Wilson, ubi supra. The rule has 
since been altered by the Act defining “ Proceedings in crim- 
inal cases,” and the Judges of the Superior Courts are now 
invested with a large discretion upon questions of eosts in 
criminal actions. We think his Honor had the power to ren- 
der a judgment against the defendants for the costs of the 
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Superior Court, and as he did not exercise his discretion in 
the matter, on the ground of a want of power, the judgment 
is overruled, but without. costs in this Court against the de- 
fendants. We take occasion to remind the Judges of the 
Superior Courts, that we will not hereafter consider cases 
sent to this Court upon pro forma judgments, as this Court 
is entitled to the benefit of their well considered opinions 
upon questions of law, which may arise in such cases. 

Let this opinion be certified. 


Per CouRiAM. Judgment reversed. 








YOUNG, WRISTON & ORR vo. W. R. McLEAN and others. 


Where an obligation had been given for $788, “payable in currency 
or in gold, at the rate $145 in currency for $100 in gold, at the option 
of the holder;” Held that the holder might maintain a suit upon it 
without making any determination of his option previous to that 
contained in the summons or complaint. 


Action for the recovery of money only, tried before Logan, 
J., at MECKLENBURG, Spring Term 1869. 

The complaint was for non-payment of a bond as follows: 

$788.16. Twelve months after date we promise to pay 
Young, Wriston and Orr, seven hundred and eighty-eight 
dollars and sixteen cents, with interest from date, payable in 
currency or in gold, at the rate of $145 in currency for $100 
in gold, at the option of the holder of the note. 

The defendants demurred because “the plantiffs do not 
aver that the defendants have been notified of the option of 
the holder of said note.” 

His Honor overruled the demurrer and gave judgment for 
the plaintiff for $788.16 with interest and costs. 

The defendants appealed, 
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Boyden & Bailey, for the appellants. 


An omission to aver performance of a condition precedent, 
or an excuse for non-performance, is fatal on demurrer, or in 
ease of judgment by default. Chit. Pl. 1. 360. 

Where any option remains to be exercised by the plaintiff, 
notice of his having determined that option ought to be given 
before sueing. Pars. Cont. 2, 182, n. (v) Selwyn N. P., 1, 
113, Chit. Cont. 731. 


Wilson, contra. 


Sette. J. It is contended that there is a fatal objection 
to a recovery in this case, because the plaintiff failed to notify 
the defendants of his option in respect to the currency in 
which he would accept payment, before suit brought. 

There is a marked distinction between this case,.and those 
cited by the defendants’ counsel, upon the argument. Indeed 
we have not been able to find any authority in point. We 
admit the general rule that the performance of a condition 
precedent must be alleged in the complaint, and it is also clear 
that where the price of an article sold depends by the con- 


‘tract on some collateral fact, exclusively within the knowledge 


of the plaintiff, he must notify the defendant before he can 
recover. But we do not see how these principles conflict 
with the conclusion at which we have arrived. Contracts 
must be construed so as to carry out the intention of the par- 
ties. This isa fundamental prineiple. Can there be a doubt 
that it was the intention of the parties, in framing the bond 
in this manner, to give to the plaintiff whatever advantage 
might arise from the fluctuation of the currency, and that the 
defendants entered into the contract with their eyes open ? 

If the terms are hard, which we do not admit, the defen- 
dants made them so, and they ought not to complain of the 
form in which the plaintiff seeks redress. 

Even supposing that the obligation was an alternative one, 


and that the option was to be made and notified by the plain- 
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tiff, either within a reasonable time before, or at the maturity 
of the bond, but if not made by that time the benefit of it 
was lost, and the obligation became an absolute one for the 
amount payable in currency, the defendants cannot complain, 
for the demand here is for currency, and the action was all 
the notice that was required. 

But shall the defendants be allowed to say that the terms, 
which they submitted to, and which were intended for the 
benefit of the plaintiff, shall operate as a condition precedent 
and defeat that intention; and that, as the plaintiff did not 
make known his election before the bond fell due, or at all 
events, before suit brought, he now has no remedy ? 

It is the debtor’s duty to seek the creditor, but this con- 
struction would shift the burden from the debtor to the cred- 
itor, and make what was intended as a benefit, operate asa 
hardship upon the creditor. 


Per Curiam. Judgment affirmed. 








THE STATE cv. NERO DAVIS. 


On a trial for murder, the confessions of the prisoner having been 
offered in evidence, their reception was objected to as having been 
induced by fear or hope, but was allowed; Thereupon the prisoner 
asked the Court to instruct the jury, that ‘‘ whether confessions are 
admissible at all as evidence, is, as in case of other evidence, solely 
@ question for the Judge, but how far they are ‘to be believed, or 
whether entitled to credence at all is a question solely for the jury:” 
His Honor gave such instruction, but added, ‘‘But the confessions 
of the prisoner come before the jury untainted with fear or hope, 
and are entitled to all the weight to which such evidence is entitled, 
and the fear or hope which vitiates confessions must be such 
as to produce an impression that punishment or suffering may be 
lightened or avoided by confession;” Held, (Rodman and Dick, JJ., 

dissenting,) that such addition was not objectionable. 

What constitutes fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed; 
whether such fear, or hope existed in a particular case is a question 
of fact, the decision of which below cannot be reviewed. 

(Slate », Andrew, Phil. 205, cited and approved.) 
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Morper,. tried before Towrgee, J., at CuaTHam, Spring 
‘Term, 1869. 

Upon the trial, one Andrew Turner, a witness for the State, 
testified that he, with the deputy sheriff and several others, 
arrested the prisoner; that the deputy seized him, and imme 
diately commenced binding him with ropes; that the prisoner 
was greatly agitated and frightened, and trembled like a leaf, 
and that his eyes glared; that just at this time, the witness 
asked the prisoner, ‘‘ How is this, tell me all about it, Nero; 
you had better have taken my advice;” and that thereupon 
the prisoner confessed, &c. 

The counsel for the prisoner here objected that the confes- 
sions were not admissible. His Honor, however, admitted 
them. 

Afterwards, the counsel for the prisoner asked his Honor 
to instruct the jury as follows: “ Whether confessions are ad- 
missible at all as evidence is, as in case of other evidence, 
solely a question for the Judge, but how far. they are to be 
believed, or whether entitled to credence at all, isa question 
solely for the jury.” His Honor gave this instruction, but 
added, “ But the confessions of the prisoner come before the 
' jury untainted with fear or hope, and are entitled to all the 
‘weight to which such evidence is entitled; the fear or 
hope which vitiates confession must be such as to produce an 
impression that punishment or suffering may be lightened or 
avoided by such confession.” 

To this the prisoner’s counsel excepted, and asked his Honor 
further to instruct the jury that whether evidence is compe 
‘tent or not, is a question for the Judge; but whether it is to 
be believed or not, is a question solely for the jury. His 
Honor declined so to charge, remarking that he had substan- 
‘tially so charged before. 

Verdict, Guilty; Rule, &c. Judgment, and Appeal. 


York, for the appellant. 
Attorney General, contra. 
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Reape, J. Whether confessions are voluntary or are 
induced by fear or hope, is, of course, a question of tact; yet. 
it is not for the jury, but is a question for the Judge. Before 
they can be heard by the jury, the Judge must decide that they 
were not induced by fear or hope. What is meant by fear or 
hope, and what sort of fear or hope will exclude them, is also 
a question for the Judge; but it isa question of law. We 
cannot review his finding of the fact that there was or was 
not fear or hope, but we can review his decision of the law, 
as to what constitutes fear or hope. So that the admissibility 
of confessions isa mixed question of law and fact, and is to 
be passed upon by the Judge, and not by the jury. In this 
case his Honor decided the fact that the confessions were not 
induced by fear or hope. There was no exception to his 
Honor’s opinion as to what constituted such fear or hope as 
would exclude the confessions; and therefore there was noth- 
ing in regard to his Honor’s admitting the confessions as_evi- 
dence which we can review. State v. Andrew, Phil. 205. 

The prisoner asked for special instructions, which were 
given by his Honor with a qualification, and the qualification 
was excepted to. The whole taken together is as follows: 
“Whether confessions are admissible at all as evidence is, 
like other evidence, solely a question for the Judge; but how 
far they are to be believed, or whether entitled to credence at 
all, is a question solely for the jury; but the confessions of the- 
prisoner come betore the jury untainted with fear or hope, and 
are entitled to-all the weight to which such evidence is enti- 
tled; and the fear or hope which vitiates confessions must. 
be such as to produce an impression that punishment or suffer- 
ing may be lightened or avoided by confession.” 

The first exception to this instruction was, that the Judge 
told the jury that the confessions were “untainted with fear 
or hope.” The objection is unfounded. Whether they were 
tainted with fear or hope was a question for the Judge, not 
for the jury; and he did no more than tell them that he had 
decided that question, and it was not for them to look behind 
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his decision to see whether they were voluntary or involun- 
tary; that they were to take them as voluntary, but whether 
they would believe them was a question for them. 

The second exception is, that his Honor expressed an opin- 
jon upon the weight of the evidence. No; he only instructed 
the jury that the confessions were voluntary and they were 
entitled to all the weight of voluntary confessions; but he 
expressed no opinion, as to their weight in this particular 
case, but told the jury that their credibility, their weight, was 
a question solely for them. It is true he went further and 
told the jury what sort of fear or hope would exclude confes- 
sions, which was not necessary for him to do, but what he'said 
was correct, and it could have done the prisoner no harm, for 
he had before told the jury that this was a question for him 
and not for them, and that he had decided it. What he said 
was simply an explanation to the jury of the law in regard to 
the admissibility of confessions, and the rule by which he had 
been guided in admitting them. 

The second instruction asked for was right in itself, but 
there was no propriety in asking ita second time, as it was 
embraced in the first instruction. His Honor did not deny 
the correctness of the instructions asked for, but, on the con- 
trary, admitted it, by the declaration, that he had already 
given them, which was the same as to repeat them. His re- 
fusal to repeat them in terms was not error, but was a mild 
toleration of the importunate zeal of the prisoner’s counsel. 

The whole charge taken together was, (1) that the admissi- 
bility of the prisoner’s confessions was a question for the 
Judge, and not for the jury; (2) that they were admissible; (3) 
that whether the jury should believe taem was a question for 
them; (4) that he had himself decided that they were not. 
induced by fear or hope, and that the jury could not look 
behind his finding, and exclude them from consideration as 
competent evidence, untainted by fear or hope, which, if they 
chad existed, would have induced him to exclude them alto- 
gether. 

The only matter which has given us any trouble is the 
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AMoubt whether his Honor decided the question of fact cor- 
rectly as to the confessions being voluntary. The evidence is 
set out in the case, and was uncontradicted, and we can see 
that it tended to show fear or hope; but it wasa question of 
fact which we cannot pass upon. 

There is no error. This will be certified to the Court 
below to the end that the sentence of the law may be exe- 
cuted. 





RopMaN, J., dissentiente. I dissent from the opinion of the 
majority of the Court in this case. I agree that the Judge 
below was right in admitting the evidence of the confession. 
But as I understand the words which he added to the prayer 
for instructions made by the counsel for the accused, their 
effect was to impair the unqualified power of the jury to pass 
on the weight of the confession as a part of the evidence. 
Probably the Judge did not so intend, but it seems to me that 
such is the natural meaning of his words. If this be so, it is 
clear that the Judge went too far. 


Dick, J. I concur with Justice Rodman. 











Per CuriaM. Judgment affirmed. 








THE CITY OF WILMINGTON cv. JOHN R. DAVIS. 





By the Constitution of the State origjnal jurisdiction of civil actions 
y is vested exclusively either in the Superior Courts or in Justices 
of the Peace; and Justices of the Peace are required to be elected 
by the several townships; therefore, the act of Dec. 10th 1868, (amend- 
ing the charter of the City of Wilmington), so far as it gives to the 
Judge of the Special Court jurisdiction of certain penalties 
and fines, and the general powers of a Justice of the Peace, is void. 


Action, to recover a penalty, brought before Cantwell, J., 
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at April Term 1869 of the Special Court of the City of WiL- 
MINGTON. 

No statement of facts here is necessary. 

Judgment for the plaintiff, from which the defendant 


appealed. 


No counsel for the appellant. 
Attorney General, contra, 


RopmaN, J. This was an action brought before the Special 
Court of the City of Wilmington, to recover the penalty for a 
violation of an ordinance of that city in keeping open a barber 
shop on Sunday. A question of jurisdiction meets us on the 
threshold, which cannot be avoided: Has the Special Court 
of the City of Wilmington any civil jurisdiction? Being a 
Court ot limited and special jurisdiction, its jurisdiction must 
appear in all cases, and cannot be presumed, as it might be of 
a Court of general jurisdiction. By an act ratified Aug. 11th 
1868 (Acts of 1868, ch. 12, p. 13), the Legislature established 
a Special Court in the City of Wilmington, and gave it juris- 
diction over misdemeanors committed in that City. By an 
act ratified Dec. 18th 1868, entitled “An Act to amend the 
charter of the City of Wilmington,” the Legislature (sect. 2,) 
made all penalties and fines imposed by any ordinance of the 
City Government, recoverable before the Judge of the Special 
Court; and also (sect. 5) gave him all the powers of a Justice 
of the Peace. . 

It is by virtue of these acts that the Special Court claims 
the jurisdiction in question. Are they consistent with the 
Constitution? 

Article IV, Sect. 4, of the Constitution enumerates Special 
Courts as one of the classes of Courts in which the judicial 
power of the State is vested. Section 19 says, “The General 
Assembly shall provide for the establishment of Special Courts 
for the trial of misdemeanors in cities and towns, when the 
same may be necessary.” Perhaps if this section stood alone, 

it might be contended that the Legislature, by virtue of its 
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general power to legislate where not forbidden, might tiever- 
theless confer civil jurisdiction on the Special Courts. How. 
ever convenient this might be, it seems to us to be expressly 
forbidden. Section 15 of Article IV says: “The Superior 
Courts shall have exclusive original jurisdiction of all civil 
actions whereof exclusive original jurisdiction is not given to 
some other Court;” and section 33 gives to the Justice of the 
Peace exclusive original jurisdiction of all civil actions foun- 
ded on contract, wherein the sum demanded shall not exceed two 
hundred dollars &c. An action for a penalty is a civil action. 
and is technically classed among those which are ex contractu: 
hence it would seem clear that a Justice of the Peace must 
have exclusive jurisdiction of it, when the amount claimed is 
within the constitutional limit. 

The attempt by section 5 of the act of Dec. 18th 1868, to 
confer the power of a Justice of the Peace on the Judge of 
the Special Court cannot avail, for Art. VII, sec. 5 of the 
Constitution requires Justices of the Peace to be elected by 
the several townships, and the Legislature cannot change the 
mode of their appointment. With this view of the jurisdic 
tion of the Special Court, it is unnecessary to consider the 
effect of the two city ordinances, the more especially as the 
mayor and aldermen can so easily clear them of any obscurity. 
Action dismissed. 

Let this opinion be certified, &c. 


Per Curiam. ‘ Action dismissed. 
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FANNIE E. MITCHENER »v. THOMAS H. ATKINSON and others. 


A legacy of $20,000 to the testator’s widow,—upon a survey of the whole 
-will and the state of his family and estate at. his death,—declared to 
be a charge upon the whole estate and also uponthe yearly produce 
of the land of his former wife, until the legacy is discharged or her 
children come of age; and in this latter respect, such children put 
to an election between their interest under the will, and their in- 
tetest as heirs to their mother. 


{The former decree in this case modified. See Phil. Eq. 23.) 


Petition to rehear a decree made at June Term 1866 of 
this Court. 

The case is reported in Phil. Eq., 23. 

The decree declared that the legacy of $20,000 given to the 
plaintiff was not chargeable upon the real estate of the testa- 
tor, and it was upon this point that a rehearing was prayed for. 

The important facts in the case were that one Agrippa 
Mitchener had died in Johnston County in 1860, leaving an 
estate of some $80,000 in land, slaves and other property. 
The plaintiff was his second wife. Two children survived 
him, who were by his first wife. The deceased at the time of 
his death cultivated two farms: his home place, and a place at 
Smithfield Station which had been his first wife’s maiden land. 
The former of these was worth some $8,000, and the latter 
was more valuable; at the former were employed five horses 
and fourteen good hands, at the latter ten horses and twenty 
good hands; the slave women and children being divided 

‘between the two places in the like proportion. 
The parts of the will that are material are: 

Item: I leave to my beloved wife, Fannie E. Mitchener, my 

dwelling house and all my household and kitchen furniture, 
except such part.as may herein be disposed of, with the out- 
houses, and a sufficiency of cleared land-next-adjoining tor a 


Nore. —This case was decided at the last term, but inadvertently was 
not then reported. 
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three horse farm, with free access to all my wood lands for 
fuel, timber, &c., for and during her natural life or widowhood, 
with this express condition, that my said wife continue to 
reside upon the premises as her home. But if my said wife, 
Fannie E. Mitchener, should choose to marry, or remove her 
residence from this State, then and in that case my will, wish 
and desire is, that the furniture and other property thus loaned, 
shall return to my estate and be kept together for the benefit 
of my children. In like manner and on the same conditions, 
I leave unto my beloved wife the following negro slaves, to 
wit: Buck, Tanner, Debroe, Amy, Caution, Sophronia, Sarah, 
Wesley, Simon and Eliza; also two mules, my carriage and 
harness and carriage horses, buggy and harness, twenty head 
of stock hogs, four milch cows and calves, one yoke of oxen, 
one year’s support for herself andfamily. I give to my beloved 
wife, Fannie E. Mitchener, as her own right and property the 
sum of twenty thousand dollars, to be paid by my executor or 
the guardian of my children, as the case may be, in eight 
annual installments, the first to be due twelve months after 
the date of my death, and to be paid as follows, to wit: One 
note of hand on Ethaniah M. Secor for the sum of one thou- 
sand dollars, and one on thesame for fivehundred dollars,each of 
them bearing interest at seven per cent—the balance of said 
installment to be paid in money at any time when my said 
wife may desire; the remaining installments to be paid annually 
thereafter from the proceeds arising from the sales of the 


produce of my farm. 
* * e + * e e 





All the rest and residue of my estate, whether real or personal 
or mixed, I give and bequeath unto my two children, John A. 
Mitchener and Alice Constantia Mitchener, to be equally 
divided between them, share and share alike, including all the 


personal property herein loaned to my wife, to them and their 
heirs forever. And I dohereby appoint and earnestly request 
my trusty friend Thomas H. Atkinson to be guardian for my 
said ehildren, and that he, the said Thomas H. Atkinson, as 
such guardian, shall causemy farms to be carried on from year 
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year, and that my estate in all respects be continued as if I 
were still living, until my said children arrive at the age of 
twenty-one years or marry, as the case may be, my intention 
being not to have my negroes scattered or hired, nor my estate 
deranged in any respect. 

By the results of the war the personalty had been so reduced 
in value, that the legacy of $20,000 could not be paid unless 
the land were liable therefor. 


Fowle & Badger and Haywood, for the petitioner. 
Moore, contra, 


Pearson, C.J. When this case was before us at June 
Term 1866, (Phil. Eq. 23,) the plaintiff's counsel took the 
position that a widow was to be looked upon as a purchaser 
for valuable consideration, and the legacy of. $20,000 was 
entitled to preference over all other legacies and devises. He 
rested the case on that position, and supported it by many 
authorities and very forcible reasonings. Without giving an 
opinion on the first part of this proposition, the Court held 
that as the widow took under the will, she was put to her 
election, and was not allowed also to claim against the will, so 
as to disappoint the intention of the testator. 

The attention of the Court was then turned to the position 
assumed by the counsel for the defendant, that this was a 
general pecuniary legacy, demonstrative in reference to the 
fund out of which it was to be paid, and although the first 
turned out to be inadequate, resort could not be had to any 
other part of the estate for its:payment. The Court held that 
it was a general pecuniary legacy, with reference to a fund 
for its payment, and so far demonstrative; yet it was not con- 
fined to the fund indicated for its payment in the first instance, 
and must be paid out of the property embraced in the resid- 
uary clause. 

Having decided these two points, the case was taken to be 
disposed of, and no attention was given to the question 
whether the part of the home place not devised to the widow, 
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Was, or was not subject to the payment of the legacy, and the 
matter is put off by the single expression, “of course this 
remark does not apply to the real estate.” 

We find now that there was an intermediate ground between 
the extreme position taken by the plaintiff's counsel, and that 
taken by the counsel of the defendant, on the former argu- 
ment; and we are glad to have an opportunity for its consid. 
eration under the petition to rehear. 

For the plaintiff, it was contended: This legacy is a charge 
on all of the home place not covered by the devise to the 
widow; for after the first instalment, the remaining seven are to 
be paid annually out of the proceeds arising from the sales of 
the produce of the farm, and as the legacy can never be dis- 
charged in this way, as the proceeds of the sale of such produce 
will not keep down the interest, the plaintiff is entitled to have 
the land sold, and applied to the payment of her legacy. 

For the defendant, it was contended: The idea of this 
legacy of $18,000 being a charge on the home place is out of 
the question, for the whole tract is not worth $8,000, and the 
notion that the testator intended or expected this large sum 
to be paid off by the sales of the annual produce of this two- 
horse farm, is absurd. 

We are satisfied that it was uot the intention of the testa- 
tor to have this large amount paid by the proceeds of the 
sales of the annual produce of his home-place, after cutting 
off the part allotted to his widow; but looking at the whole 
will in connection with the condition of the testator’s affairs 
as: disclosed by the answer, we think his intention was. to. 
charge not only the crops made at the home place, but also 
the crops made at the “ Smithfield Station plaee,” with the 
payment of this legacy to his widow:. There was:nothing 
absurd in this. On the contrary, it wasa very reasonable 
expectation, and an arrangement which would have been for, © 
the interest of his children, except for the happening of an 
upforeseen event, to-wit: the war and the emancipation of his 
slaves. He was worth somesixty or eighty thousand dollars, 
owned: upwards of one hundred slaves, worked at his home 
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place five horses, and at the “Smithfield Station place,” ten 
horses. In concluding his will, he gives “all the rest and 
residue of his estate to his two children, appoints Thos. 
Atkinson their guardian, and directs him “to cause my farms 
to be carried on from year to year, and my estate in all 
respects to be continued, as if I were still living, until my 
‘children arrive at the age of twenty-one or marry; my inten- 
tion being not to have my negroes scattered or hired, nor my 
estate deranged in any respect.” In a former part of the 
will he had given his wife a part of the home place, including 
the dwelling house, furniture, &c., and $20,000, to be paid by 
his executor, or the guardian of ‘his children, in eight annual 
iiustallments. For the first, due twelve months after his death, 
he makes provision: “ the other seven installments to be paid 
annually from the proceeds arising from the sales of the pro- 
duce of my farm.” 

In the “Smithfield Station ” farm he had only a life interest 
as tenant by the courtesy, and it belonged after his death to 
his children; but connecting the residuary clause with the 
Clause giving the $20,000 to his wife, the intention is obvious. 
If not moved by affection, he was obliged to give his wife, 
who was not the mother of his children, this large legacy, a 
child’s part of his estate, to prevent a dissent, and to effect 
his purpose “not to have the negroes scattered or hired, nor 
his estate deranged in any respect;” and the arrangement he 
made for its payment by installments, was a very reasonable 
one. Let the guardian of my children work the farms as I 
have been doing from year to year: by the time my eldest 
‘child comes of age this legacy can easily be paid off by the 
crops, and the children will then have all of my negroes to 
work their mother’s land. 

Assuming, then, that the testator charged the crops made 
at the “Smithfield Station place,” as well as the crops made at 
_the home place, with the payment of this legacy, the case pre- 
sents a question of election. The children cannot in con- 
Science take anything under their father’s will, if they refuse 


38 
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to allow the rents and profits of their Smithfield Station plan- 
tation to be annually applied to the discharge of this legacy, 
for if so, they disappoint their father’s intention. They can- 
not claim under the will and also against it. If they elect to 
claim against the will, the plaintiff is entitled to a decree for 
the sale of so much of the home place as is not devised to 
her, and also all of the personal property not given to her 
absolutely or bequeathed to the children, to be applied to the 
payment of her legacy: and also to an account of the services 
of the slaves up to the time of their emancipation, and of the 
horses, stock, farming utensils, &c., handed over to the guar- 
dian, by the executor, and of the rents and profits of the 
home place. If they elect to claim under the will, they must 
account for the profits, to-wit: the use of the land and the 
slaves on the farm at Smithfield Station, and also the remnant 
of the farm at the home place, up to the emancipation of the 
slaves; and after that date, the plaintiff will be entitled to 
the rents of the land until her legacy is satisfied, or the chil- 
dren arrive at age, and the question as to a sale of the home 
place will stand on further directions. To enable them to 
make their election with a full understanding of the facts, the 
defendants are entitled to a reference. 

The former decree is reversed so far as it is not consistent 
with the opinion now declared by the Court. The cause will 
stand for further directions. 


Per CuriaM. Order accordingly. 
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N. R. CROOM and others rv. J. K. MORRISEY. 


Writs signed in blank by Clerks, and handed to attorneys for their use, 
if subsequently filled up bythe latter are regular and sufficient writs. 
At all events, such writs when returned and received by the Clerk 
are regular as against him. Prosecution bonds taken by the Attor- 
neys in such cases are as if taken by the Clerks, and will prevent the 
incurring of the penalty for not taking such bonds, even although 
not returned at the first Court with the writ. 


(Wright v. Wheeler, 8 Ire. 184, cited and approved.) 


Dest for apenalty in not taking a prosecution bond, tried 
before Buxton, J., at Moore, Spring Term 1869. 

The plaintiffs here had been defendants in the suit in which, 
as was alleged, no prosecution bond had been taken. It 
appeared that the writ in the former case had been handed in 
blank signed by the Clerk, to an Attorney, who afterwards in 
the Clerk’s absence filled it up; and that subsequently it was 
executed, returned and filed. It was also shown that the 
Attorney, before ‘issuing it, had taken a prosecution bond, but 
that it was not filed in Court until the second term after the 
return of the writ. 

Upon this state of facts the jury, under the instructions of 
his Honor, found a verdict for the defendant. 

Rule &c., Rule discharged, Judgment, and Appeal by the 
plaintiffs. 


Dowd and McIver, for the appellant, cited Shepherd v. Lane 
2 Dev. 148, and Wright v. Wheeler, 8 Ire. 184. 
No counsel contra. 


Pearson, C. J. We are of opinion that the act of the Clerk 
in signing the blank writ and handing it to tlfe Attorney, was 
sufficient authority for him to fill the blanks; and that after 
_ the blanks were thus filled, it became a regular and and suffi- 
cient writ, like endorsing a note in blank, or signing a promis- 
sory note in blank, with authority to insert the true amount. 
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But at all events, as this paper was returned to the Clerk 
and received by him and regularly docketed by him as the 
writ or leading process in the pase, by these acts he recog- 
nized and adopted the writ as regularly issued, and is conelu- 
ded from the defence that it was done by one not authorized 
by him. Wright v. Wheeler, 8 Ire. 184. 

The only question then is—did the Clerk take a sufficient 
prosecution bond before issuing the writ ? 
te Qui facit per alium, facit per se. Had the bond taken by 
the Attorney been returned at the same time with the writ, we 
presume no question ever would have been made about it: so 
the real objection is that the bond was not filed with the writ. 
But as the bond was filed in time for the purposes of the defend- 
ant, we are of opinion that the delay did not vacate the bond, 
or have the legal effect to prevent the acts done from amount- 
ing to a compliance with the requirements of the law. 


Per Curiam. Judgment affirmed. 








JOHN W. ATKINSON, Qui “am, o. GEO. W. WILLIAMS 
and D. R. MURCHISON. 


The penalty*for selling rosin in Wilmington without having it weighed, 
given by act of 19th March 1869, is not incurred where the rosin 
when sold was in trunsitu from Wilmington to New York, although 
the parties to the sale were both at the time in Wilmington. 


Action for a penalty, tried by Russel, J., at New Hanover, 
Spring Term 1869. 

The rosin, in the sale of which it was alleged that the pen- 
alty had been incurred, had left Wilmington the day before 
by steamer for New York, and was then in transitu. The 
parties to the sale both resided in Wilmington, and the traus- 


action was bona fide. 
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His Honor having given judgment;for the plaintiff, the defen- 
dant appealed. 


Person, for the appellant. 
No counsel conti a. 


Reape, J. ‘All rosin sold in the city of Wilmington shall 
be weighed,” &c.; and “ Any person selling rosin in the city of 
Wilmington without its having been weighed as aforesaid, shall 
forfeit,” &c., act 29th March, 1869. The seller and buyer in ~ 
the present case lived in Wilmington, and the sale was made 
there, but the rosin was not there, but was in transitu to New 
York. 

The question is, are the sellers liable to the penalty: 

They are not. The act was intended to regulate the local 
market of Wilmington, in regard to things present and sold 
there. How could the rosin be weighed when it was not 
there? 

Whether if, the rosin had been sent out of the market and 
then sold to avoid the operation of the act the penalty would 
have attached, is a question not before us, because it is stated 
that the transaction was bona fide. 

The judgment below is reversed, and judgment here for the 
defendants. 


Per Curiam. Judgment reversed. 








JAMES H. GREENLEE ». T. Y. and J. M. GREENLEE! 


The act of March 16th 1869, (Stay Law) does not profess to authorize 
the continuance of causes then pendjng on issues regularly joined 


upon the ordinary pleas for delay. 


Dest, before Henry, J., at McDowet, Spring Term 1869. 
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The defendant having moved, under the act of 16th March 
1869, for a continuance of the cause then pending upon the 
usual pleas for delay, His Honor allowed the motion. The . 
defendant excepted, and appealed. 


Phillips & Merrimon, for the appellant. 
No counsel contra. 


Serrie, J. The writ was returned to Spring Term 1867, 
counsel appeared upon both sides and marked their names, 
and the case was continued from term to term, until Spring 
‘Term 1869. 

The statement of the case sent here recites, that “ dilatory 
pleas having heretofore been entered by defendants, and the 
cause standing upon the trial docket at this term (Spring 
‘Term 1869), the attorney for the plaintiff moved for judgment, 
&c., which motion was refused by the Court, and the cause 
ordered to be continued under the act of the legislature, rati- 
fied March 16th, 1869.” Admitting for the sake of argument, 
the validity of this act, we find nothing in it to warrant the 
conclusion at which his Honor seems to have arrived. It 
provides, “that all civil actions in which issues have been 
joined, shall stand for trial at Spring Term 1869; provided, 
that issues of law or fact which have been joined in pursuance 
of laws and ordinances heretofore passed, and known as Stay 
Laws, shall be considered as having been illegally joined,” 
and the pleadings in such cases are to be regulated according 
to the provisions of this act, &c. ' 

In this case issues had been joined upon pleas entered 
according to the regular course of the Court, and it stood for 
trial upon the docket at Spring Term 1869. 

How does it appear that issues had been joined in pursu- 
ance of any law or ordinance passed and known as Stay 
Laws? . 

The Stay Laws gave further time to plead upon the payment of 
certain installments, &c., and it was not the practice to enter 
pleas or join issue when these terms were complied with. If 
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not complied with, but only pleas entered according to the 

regular course of the Courts before the introduction of Stay 

Laws, judgments were entered at the proper terms as a matter 

of course, and no one supposed these cases to be embraced or 

in any wise affected by the provisions of the Stay Laws. 
There is error. Let this be certified &c. 


Per Curiam. Order accordingly. 








THE STATE ev. JOHN HORTON. 


If a bill of indictment be endorsed “a true bill,” by mistake, when the 
Grand Jury had ordered their Clerk to endorse it ‘‘naé a true bill,” 
the defendant may show that fact by affidavit or otherwise, either 
upon a motion to quash or upon a plea in abatement, and there- 
upon the indictment should be quashed. 

{State v. Cain, 1 Hawks, 352, State v. Roberts, 2 D. & B. 542, and Slate 
v. Barnes, 7 Jon. 20, cited and approved.) 


Arrray, before Henry, J., at WatavuGa, Spring Term, 
1869. 

The defendant moved to quash the indictment, and offered 
to show that the endorsement, “a true bill,” was entered by a 
mistake of the clerk of the grand jury, the finding having 
really been “not a true bill.” 

His Honor directed the defendant to file a plea in abate- 
ment to that effect, which having been done the Solicitor 
demurred. 

Judgment for the defendant, and Appeal by the State. 


Attorney General, for the State. 
No counsel contra. 


Reape, J. Undoubtedly one can not be put on trial for a 
crime before a true bill has been found against him by the 
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grand jury; and whether a true bill has been found, is, of 
course, a question of fact to be determined by the Court 
before the defendant can be required to appear and make de- 
fense. The indictment itself, with the endorsement of the 
grand jury, returned in open Court, is the usual evidence of 
the fact; and when the Court receives the indictment with the 
endorsement, it becomes a part of the judicial proceedings in 
the case, and the defendant is put on trial before the petit 
jury. But the defendant has a right first to enquire whether 
he has been charged by the grand jury. The indictment 
endorsed “a true bill,” is prima facie sufficient, but it would 
be strange if that which was done in his absence were conclu- 
sive. He has the right to allege and to prove that no true 
bill has been found, and to have that which falsely purports. 
to be such, quashed, and tobe discharged. In Bishop’s Crim- 
inal Law, sec. 448, itis said: “It has sometimes been laid 
down, and it is the doctrine which seems to prevail in some 
of our States, that the motion to quash can be founded only on 
some defect apparent on the face of the indictment. Indeed, 
this is everywhere a sort of general rule; but the better doc- 
trine is, that the Court in its discretion will look into what 
is brought to its attention outside the indictment, and even 
outside the record in the cause. Thus the prosecuting attor- 
ney may admit the existence of a fact, or the fact may be 
made to appear on affidavit; and in either case, the extrinsic 
matter will be considered in connection with the indictment,. 
as constituting the basis for a motion to quash.” In support 
_ of this the author quotes State v. Cain, 1 Hawks, 352; in 
which case the indictment was quashed on a motion of the- 
the defendant, upon the admission of the prosecuting attorney 
that the bill was found upon the testimony of one of the 
grand jurors who had not been sworn in Court and sent in as 
a witness. In the subsequent cases of State v. Roberts, 2 
Dev. & Bat., 542; and Statev. Barnes, 7 Jon. 20, the doctrine 
is sustained, and it is said that a motion to quash, ora plea in 
abatement will lie. 

In the case before us, therefore, the matter might have been. 
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heard either upon the motion to quash, or upon the plea, and 
upon the fact appearing to be that the grand jury had really 
found “ not a true bill,” the defendant ought to have been dis- 
charged. But as the indictment was against the defendant 
and another, and as quashing it as to one might have affected 
it as to the other, and, indeed, in all cases where such a defect 
as in this case appears, it would be better practice to call the 
foreman of the grand jury, and let him make the return speak 
the truth. In the absence of the foreman, proof might be 
made in any other legitimate mode, the correction made, and 
the defendant discharged. In this case the fact being as 
alleged, the defendant was entitled to be discharged, and as 
that would have been the effect of his Honor’s ruling, there 
is no error. 
This will be certified, &c. 


Per Curiam. No error. 








FREEMAN HURDLE »v. JOHN F. LEATH. 


Where doubts as to the propriety of an investment by a guardian are: 
sought to be removed by him by false swearing, the question will be 
decided against him. 

If a bond with two obligors, of whom the principal is solvent and the 
surety doubtful, be accepted by a guardian, he is liable if the money 
be lost. 

Depreciated bank notes produced by a guardian on settling his accounts,. 
are not to be allowed him at par; and quere if they should be allowed 
at all unless some satisfactory explanation accompany their pro- 
duction. 


(Boyett v. Hurst, 1 Jon, Eq. 167, cited and approved.) 


Exceptions to thereport of the Clerk made under the order at. 
last Term, ante 366. 
The whole matter appears in the Opinion. 
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Bailey, for the exceptions. 
Bragg, contra. 


SeTt.e, J. This case was before us at the last term, ante 
366. We have examined with care the voluminous papers 
which accompany it, and find that the investigation is much 
simplified by the elaborate report of the Clerk of this Court, 
to whom the case was referred. 

It was argued at this term upon exceptions to his report. 
We will consider them in their order. 

The defendant excepts: 

1. “Because the Clerk disallows as a voucher and credit to 
the defendant, the single bill signed by J. L. Garrison as prin- 
cipal, andFreeman Walker, F. Garrison, Susan P. Ector, and 
Eliza J. Ector, as sureties, for the sum of $2435, due one day 
after date, and dated June 5th 1860.” 

This exception isoverruled. 

The defendant states distinctly in his answer, that he had 
“continued the money of his wards in the hands of the original 
.borrowers, who were regarded by the community as amply 
solvent.” He states further that he “has now the aforesaid 
bonds, taken for the loan of his ward’s money, on the /ollow- 
ing persons, and at the following times, to wit: one on J. L. 
‘Garrison, and as sureties, Freeman Walker, F. Garrison, 
Susan P. Ector and Eliza J. Ector, for $2435, and executed 
June*5th 1860.” The proof puts it beyond all doubt that the 
bond was executed originally by J. L. Garrision and Freeman 
Walker only, and that F. Garrison, Susan P. Ector and Hliza 
J. Ector did not execute it on the 5th of June 1860. Théy 
‘added their names to the bond some time in the yéar 1866; 
upon what consideration or for what purpose, the defendant 
-does not feel called upon to explain. It is to be observed that 
this important disclosure did not come from the defendant; on 
the contrary, he concealed it, and examined all of his witness- 
és as to the solvency of J. L. Garrison, Freeman Walker, F. 

Garrison, Susan P. Ector and Eliza J. Ector, in June 1860. 
He put himself upon this issue in his answer, and he tried to 
maintain it by proof. Shall he be permitted to change front 
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and say that the fact, that the three last named obligors signed 
in 1866, when he had sworn that they did so in 1860, is an 
immaterial circumstance? Itisa circumstance which suggests 
forcibly that he was aware of the insufficiency of the original 
bond, and of his negligence in respect to the same; and that 
this was a contrivance to give it the appearance of being 
amply good, and thereby enable him to palm it off as a pay- 
ment upon his wards. 

“Where the profits of any ward’s estate shall be more than 
sufficient to maintain and educate him, the guardian shall lend 
the surplus and all other sums of money in his hands belonging 
to such ward, upon bond with sufficient security, to be repaid 
with interest annually; and all bonds, notes and other obliga- 
tions which he shall take as guardian, shall bear compound 
interest, for which he shall account; and when the debtor or 
is sureties are likely to become insolvent, the guardian shall 
‘ase all lawful means to enfotce the payment thereof, on pain 
of being liable for the same; and he may pay the same to the 
ward on settlement with him.” Rev. Code, ch. 54, sec. 23. 

Has the defendant used all lawful means to enforce the pay- 
ment of this bond? No. On the contrary, he claims credit 
for prudence in having kept the fund in the hands of the 
“original borrowers.” 

There was much discussion at the bar as to the legal effect 
of this alteration of, or rather addition to, the bond. We will 
not trouble oureelves with the consideration of that question; 
for it is admitted by all, that if the bond was altered for & 
fraudulent purpose, the guardian ought not to be allowed to 
ase it in a settlement with his wards. Courts will not coun- 
tenance, much less encourage, bad faith. We entertain no 
doubt of a fraudiilent purpose: the facts admit of no other ¢on- 
struction. 

2. “The defendant also excepts to the disallowance of the 
Single bill signed by Frances Hornbuckle, as principal, and E. 
F. Watson, as surety, dated April 8rd 1861, for $2135.” 

This exception is overruled. 

There is a mass of conflicting testimony as to the solvency 
of Dr. Watson, the surety, in 1861. 
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We will not attempt to review it here, being satisfied that 
it justifies the report of the clerk, in the assertion, that “while 
the evidence shows that the principal obligor was solvent and 
good for the sum named, it also shows that there was great 
doubt as to the solvency of the surety, E. F. Watson; that 
while the said Watson was reputed to have a large estate at 
the time he signed the bond, he was also reputed to be greatly 
involved and doubtful at the same date.” Our statute makes 
it the duty of the guardian to lend the money of his ward 
upon “bond with sufficient security.” This language has 
received judicial interpretation, ‘and means that not only the 
principal in the bond must be szficient, but the surety also 
must come up to this high standard. In Boyett v. Hurst, 1 
Jon. Eq. 167, we fined this position stated in the following 
strong language: “ Suppose a guardian lends the money of his 
ward to a person who has property in possession to the value, 
say, of $100,000, and is not at all embarassed, nor engaged in 
any business of a hazardous nature, and it should happen that 
the borrower suddenly fails; the loss will undoubtedly fall 
upon the guardian: for, although he took a good note, yet he 
neglected to take good and sufficient security, and has not 
complied with the spirit of the statute; the policy of which 
is to require the investment to be secured by the bond or note 
of some person in addition to the borrower.” 

3. “The defendant excepts to the report of the clerk, be 
cause he has not allowed the defendant any commissions, 
either on his receipts or disbursements.” 

This exception was abandoned; as if appeared from the 
report that the clerk had allowed the defendant five per cent. 
commissions on all his receipts and disbursements. : 

4. “The defendant excepts also because the clerk has 
charged the defendant with an excess of disbursements over 
interest, in the account of George D. Hurdle.” 

This exception was not pressed upon the argument, and 
being untenable, we dismiss it without comment. 

5. “The detendant also excepts to the report, because the 
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clerk disallows the bank notes received by this defendant and 
on file here, at par.” 

This exception is overruled. 

We are inclined to think that there was more ground for 
an exception by the plaintiff than by the defendant, on this 
point. It was the duty of the guardian as we have seen, to 
Jend this money on bond with good security. Had he done 
0? On this point he leaves us without light. But supposing 
that he had performed his duty in this respect, why did he 
change the investment just before the Surrender, and take in 
payment of a good bond in currency which was greatly depre- 
ciated? What were the circumstances which rendered this 
change necessary or even prudent? This requires explana- 
tion, but the defendant has not seen fit to give us any. 

The Clerk allows the defendant the value of the bills at the 
time they were received, to-wit, twenty-five cents in the dol- 
lar. He certainly has no right to complain. 

Let a decree be drawn in conformity with this Opinion. 


Per Curiam. Decree accordingly. 





Ex parte DAVID SCHENCK. 


‘Where a prima facie ease is made, either upon affidavit or other suffi- 
cient proof, a rule nisi is granted, as of course. 

(Certain expressions in an affilavit—relied upon as impairing its effect, 

Held to be surplusage.) 

(Ez parie Moore, anie 369, cited and approved.) 


ArriIpavit, for a rule against a sheriff, before Logan, J., at 
Linco.y, Spring Term 1869. 

The facts are stated in the Opinion. 

His Honor discharged the rule, and the affiant appealed. 


Bragq, for the appellant. 
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Hoke, Bynum, Fowle & Badger, and Phillips & Merrimon, 
by leave, for other parties interested. 


Pearson, C. J. Whena prima facie case is made, either 
upon affidavit or other sufficient proof, a rule nisi is granted 
as of course, Ex parte Moore, at this term. 

The affidavit sets out that regular executions were in the 
of hands King, as sheriff,under which he levied upon, advertised 
and sold at public auction, the land in question, according to 
law; that the affiant was tbe last and highest bidder, and the 
land was knocked down to him, and that he prepared a regular 
sheriff's deed, and tendered it to the sheriff for execution, and 
offered to pay the amount of his bid. Had the affidavit stopped 
here, the affiant, on a prima facie case, was clearly entitled to 
the rule. 

But the affidavit goes on to set out that the land had been 
“divided into smaller tracts as the law provides,” and a por- 
tion of 218 acres, valued at $13.75 per acre by freeholders 
chosen by the parties, as provided by statute, was after due 
advertisement, offered for public sale, &c., “and knocked 
down to the affiant, as purchaser, at the price of $2.00 per 
acre. This caused the difficulty. Should it be allowed the 
effect of so impairing the prima facie case as to warrant the 
Judge in refusing the rule; or should it be treated as surplus- 
age, under the maxim “tile per inutile non vitiatur ?” 

It was an attempt to elicit the opinion of the Judge upon a 
grave constitutional question, before the sheriff could be heard, 
and without allowing him the aid of a full argument. We 
think it ought to have been treated as surplusage. In this 
Court the constitutional question was argued by counsel for 
the affiant, and counsel was heard in reply as amicus curiae; 
but we are satisfied the question is not before us, and we. will 
not prejudge ‘it. 

The ruling of his Honor is reversed, and a procedendo will 
issue in conformity to this opinion. The affiant will pay the 
costs of this Court. No attorney’s fee to be taxed. 


Per Curtam. Judgment reversed. 
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S DIXON, DAVIDSON & CO., «. JAMES PACE. 


. Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a different application of it for the principal’s benefit, and the 
creditor made no demand upon such agent until after he had parted 
. with the money, and accounted for it with the principal; Held that 
| the creditor could not look to the agent for such money. 

' (Strayhorn v. Webb, 2 Jon. 199, Draughan v. Bunting, 9 Ire. 10, and 
\ Ingram v. Kirkpatrick, 6 Ire. Eq. 463, cited and approved. ) 





Assumpsit, tried before Tourgee, J., at Spring Term 1869 
of the Superior Court of CHATHAM. 

The plaintiffs declared for goods sold and delivered, and 
also for money had and received to their use. 

It was in evidence that certain castings suitable for mills 
had been furnished in Febuary 1859 to one Evans by the 
plaintiffs, at the instance of the defendant professing to act 
on behalf of Evans. The parties differed as to the right of the 
plaintiffs to charge the defendant with the value of said goods in 
this action, but as no exception is taken to the ruling of the 
Court upon those questions, the evidence is here omitted. 

Upon the second count it was shown that the defendant, who 
as wheelwright had superintended the erection of the mills, had 
received from ‘Evans onfaccount of the plaintiffs, about March 
1866, the sum of two hundred and fifty dollars; that in Novem- 
ber 1860 he had rendered an gccount to Evans by which it 
appeared that the latter owed, on account of work and mate 
rials about said mill, to himself the amount of $185; to the plain- 
tiff, more than $700.00, and to one Whitney $400.00. Credit 
was then given for $250, (without stating to whom paid), and 
also for $80, as having been paid by Evans, and a general 
balance struck of more than $1,000; that in February 1861, 
Evans sent to the defendant upon that account, $600, of which 
the latter pal to the plaintiffs $250; this was all the money » 
paid to the plaintiffs by the defendant, upon behalf of Evans, 
at any time. 
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It was also in evidence that the defendant out of the $850 
received from Evans as above, had paid (besides the $250) 
to Whitney about $330, to other persons having claims against 
Evans on account of the mill, more than $80, and had retained 
his own debt of $185; and upon being introduced as a witness 
he testified that he had accounted to Evans for the whole of that 
amount. 

Some time after the payment of the $250, the plaintiffs de 
manded of the defendant the payment of their account for 
castings, and for any moneys received for them by him because 
of such account, and on his denying any liability to them, this" 
suit was brought. 

Upon this part of the case the plaintiffs asked the Court to 
instruct the jury that if they believed that the defendant had 
received $250 in March 1860 from Evans, with specific direc- 
tions to apply it to the account of the plaintiffs, and he had 
failed to do so, the latter could recover in this action notwith- 
standing that the defendant previously to a demand by the 
plaintiff, had paid out upon account of Evans all the money 
that he had received from him; and that the voluntary pay- 
ment subsequently by the defendant of the $250, out of a sum 
not specifically appropriated to the plaintiffs. did not cure his 
previous default. 

His Honor declined to give this instruction, and told the. 
jury that if they believed that at the time of the demand upon 
the defendant by the plaintiffs} the former had accounted with 
Evans for all of the $850 received from him, they should find 
for the defendant. 

The plaintiffs excepted. 

Verdict for the defendant; Rule for a New Trial; Rule dis- 


charged; Judgment, and Appeal. 


York, for the appellants. 
Phillips & Merrimon, contra. 


Pearson, C. J. There isnoerror. As the plaintiffs’ coun- 
sel has not filed a brief, we are at a loss to see on what grounds 
the ruling of his Honor is excepted to. 
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To give the plaintiff a cause of action against Pace, it was 
necessary to notify him that the plaintiffs accepted him as their 
debtor, and had discharged Evans by giving him credit for 
the amount. This it was in the power of the plaintiffs to do 
at any time while the defendant had the money in hand, but it 
‘was too late to do so after the defendant had applied the money 
to the use of Evans in other ways. 

True, the defendant received $250 from Evans with specific 
instructions to pay it to the plaintiffs, but the plaintiffs did 
nothing to vest in them a right of action against the defend- 
ant. Their condition was not changed, and they paid no 
consideration whatever, by which they could acquire this sup- 
posed right of action. The defendant was the agent of Evans, 
the money was subject to his control. until the plaintiffs did 
something by which to acquire a right to it, and the fact that 
the defendant made a different application of the money from 
that which he was directed to make, was a matter between 
him and his principal, in which the plaintiffs had taken no 
steps to acquire aright to interfere. Strayhorn v. Webb, 2 
Jon. 199. 

In Draughan v. Bunting, 9 Ire. 10, the plaintiff had paid 
the debt to the bank, and that was the consideration by which 
he acquired a right of action for the money in the hands of 
the defendant. In Ingram v. Kirkpatrick, 6 Ire. Eq. 463, it is 
held that creditors secured by a deed of trust acquire rights 
under it without any act on their part, on the ground that the 
property passes by deed, and the maker may declare trusts 
without consideration, and it is expressly distinguished from a 
mere agency like the case we have before us. 

In such agency the Court say the matter is between the 
principal and his agent, until third persons do something by 
which to give them rights. 


Pes Curm,. Judgment affirmed. 
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CITY OF NEWBERNE oc. JAMES W. JONES. 


Where persons mutually contested the claims of each other to be regar- 
ded as Mayor &c., of a municipal corporation, and one party had 
brought an action in the name of the corporation, in order to test 
the question, Held, that upon the case coming by appeal to this 
Court, an Attorney, cliiming to be counsel for the plaintiff and 
authorized under its seal, although perhaps appointed by the other 
party, had a right, even against the protest of the Attorney who 
brought the action and had been recognized up to that time as the 
Attorney upon record although without authority under seal, to have 

the action dismissed. 

(Day v. Adams, ante 254, Walton v. Suggs Phil. 98, cited and approved). 


Action for a penalty under a city by-law, tried before 
Thomas, J., at CRAVEN, Spring Term 1869. 

The action began by summons before a magistrate, charging 
the defendant with violation ofa city by-law in regard to tying 
horses to shade trees within its limits. 

The complaint set forth elaborately the right of the plain- 
tiff to bring the action, and the answer set up as a defence, at 
length, the claim of other parties to be the rightful city gov- 
ernment. 

Judgment before the magistrate was given for the plaintiff; 
but in the Superior Court this was reversed, and the plaintiff 
appealed. ' 

The manner in which the case went off in the Superior Court 
appears in the opinion. 


Green, and Seymour & Haughton, for the respective parties. 


SeTTtLe J. It is obvious that the purpose of this action is to 
obtain a decision as to the rights of the two parties who claim 
the powers of government in “the City of Newberne.” 
However desirable it may be to have the question settled, 
we think that we are {cut off from a consideration of the 
merits, by a motion which has{been{submitted in the cause. 
When the case was called, Mr. Green presented himself and 
claimed to be the Attorney of “The City of Newberne,” insist, 
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ing that this appeared from the record of the case now before 
the Court. Mr. Seymour, with whom was Mr. Haughton, 
moved the Court to substitute his name (Mr. Seymour’s) for 
that of Mr. Green on the record, as Attorney for “The City 
of Newbern,” and that he be allowed to dismiss the suit. In 
support of this motion Mr. Seymour produced a power of 
attorney under the common seal of the corporation of “The 
City of Newberne,” authorizing him to act as attorney gen- 
erally, and specially directing him to take steps to dismiss this 
suit. , 

Mr Green cited several authorities as to the rights and duties 
of an attorney of record, and called our attention particularly 
to Day v. Adams, ante 254, and to Walton v. Sugg, Phil. 98, 
but we think that the principle of those cases does not apply 
to the case before us. 

It is admitted that after an attorn ey has entered an appear- 
ance and has been recognized by the Court as attorney in the 
cause, no written authority can be required of him at a subse- 
quent time. But this evidently means that the opposite party 
shall not call in question his authority, unless he doesso within 
the time, and in accordance with the provision of the statute. 

It is also true that after such appearance and recognition 
an attorney cannot quit the cause or be discharged by his 
client, without leave of the Court. But this proposition is 
based upor the idea that.there had once been a privity between 
the client and his attorney. It would be strange, indeed, if a 
plaintiff should not be permitted to dismiss a suit prosecuted 
in his name, and at his risk, which had been instituted without 
his knowledge or consent 

The only question before us at present is, who is entitled to 
represent the corporation known as “The City of Newberne?” 

It was formerly held that a corporation, not being capable 
of a personal appearance, could only appear by attorney 
appointed under the common seal; but this rule has been dis- 
carded, and later authorities establish the principle that a 
corporation may by vote, or other corporate act not under 
seal, appoint an agent whose acts and contracts, within the 
scope of his authority, will be binding upon the corporation. 
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The cases which establish this principle are those in which 
other parties have sought to fasten responsibility upon corpor- 
ations; but here the trouble seems to be a domestic one, and 
is confined to the house of the plaintiff. The question recurs, 
has “The City of Newberne” by any corporate act either with 
or without seal, authorized the institution of this suit? 

Mr. Green claims to be the attorney of record, and says 
that -we ought not to look behind that fact. Mr. Seymour 
produces a general power of attorney, under the common seal 
of the corporation of “The City-of Newberne,” with special 
directions in regard to dismissing this suit. 

In a contest between attorneys claiming to represent “The 
City of Newbern,” we do not feel at liberty to look behind the 
common seal of that corporation. 

The motion is allowed, and the action must be dismissed at 
the cost of the plaintiff. . 


Per CuRIAM. Action dismissed. 








WILLIAM SALMS, Ex’r., &c. 0. J. M. & J. A. MARTIN and 
others. 


A deed, the consideration of which is the prospective support of the 
bargainor, is valid as a bargain and sale; and if the vendor be 
proved to be the mother of the vendees, also, as a covenant to stand 
seized. 

Semble, that under the provisions of ch. 37, sec. 1, of Rev. Code, a 
conveyance of land in North Carolina does not require a econsider- 
ation (except so far as required by the policy in favor of creditors, 

and purchasers for value), but ordinarily is valid if executed and 
registered, as there required, without the addition of any of the 
former ceremoniés. 
(Jackson v. Hampton, 8 Tre. 457, cited and approved.) 


Perition to sell ldnd for assets, tried before Logan, J., at 
‘Gaston, Spring Term 1869. 
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In this case a question arose as to the title to the land 
sought to be sold: whether the testatrix had conveyed 
it by a deed duly executed, and registered, and made “in con- 
sideration of her support during her natural life by the 
vendees.”. 

It was contended by the plaintiff that the deed was invalid, 
for want of a proper consideration. 

It appeared in evidence that the vendor was mother of the 
vendees; that at the time of making the conveyance she re- 
tained property enough to pay her own debts; that the ven- 
dees had previously for several years supported her, and that 
they continued to do so until her death. 

His Honor being of opinion that the deed was void, gave 
judgment accordingly, and the defendant appealed. 


Bragg, for the appellant. 
Hoke, contra. ‘ 


Dick, J. The defendants, by accepting the deed mentioned 
in the pleadings, incurred the responsibility of maintaining for 
life the testatrix of the plaintiff. If they had at any time 
failed to comply with the terms of this contract, they would 
have been liable in an action at law for damages. The testa- 
trix at the time of the execution of her deed, acquired a cer- 
tain and fixed right of maintenance against the defendants. 
For the land conveyed she received a quid pro quo, a valuable 
consideration, which was sufficient to support her deed. If 
she had made merely a contract for the sale of her land 
founded upon such a consideration, a court of equity would 
have enforced it specifically upon the application of either 
party. We think that it may be stated as a general principle, 
that any consideration in a contract which would induce a 
court of equity to exercise its discretionary power of specific 
performance, will be sufficient to give effect to a deed of bar- 
gain and sale; which, having its force and operation by virtue 
of the statute of uses, requires a valuable consideration to 
support it. 2 Co. Inst. 671, 2 Christian’s Black. 336, Note, 
4 Kent. 495. 
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There seems to be some diversity of opinion among the text 
writers as to the consideration necessary to support a deed of 
~ bargain and’sale. It is admitted by all that a valuable con- 
sideration is necessary to raise a use, but some insist that by 
a bargain and sale of land no use arises, unless there is a 
money consideration; inasmuch as a sale, ex vi termini, 
implies a transfer of property for money. The rule requiring 
a consideration to raise a use, has become merely nominal and 
a matterf form, and it is now generally agreed among law- 
yers, at least in this country, that a valuable consideration, 
i. é.., “money or money’s worth,” is a sufficient consideration 
to support a bargain and sale. Jackson v. Hampton, 8 Ire. 
457. The law is very liberal in assisting deeds in the matter 
of consideration, and when none is expressed, or sufficiently 
expressed, one may be proved on any trial where the validity 
of such deed is called into question. 

It would not require a strained construction to make the 
deed before us operate as a covenant to stand seized to uses. 
It is in evidence that the grantees are the children of the 
grantor, and that for more than five years before the execu- 
tion of the deed they had lived with the grantor, and kindly 
performed the filial duty of maintaining and taking care 
of their old and infirm mother; and it is bit natural to sup- 
pose that in making the deed she was in some degree influ- 
enced by maternal affection. But it is unnecessary to con- 
sider this question further, as the grantees faithfully performed 
their contract of maintenance until the death of the grantor, 
and thus have a valuable as well as a good consideration to 
support their deed. 

The deed cannot be invalidated on the ground of construc- 
tive fraud as to creditors, for it is admitted that the grantor 
at “the time of making the deed retained property fully suffi- 
cient and available for the satisfaction of her then creditors.” 
Rev. Code, ch. 50, sec. 3. If this deed had been a voluntary 
one, it would have been good as to creditors, but the grantees 
are purchasers for a full and valuable consideration, and their 
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vested rights cannot be interfered with for the benefit of the 
creditors of the grantor. 

There is another question arising in this case, which we 
desire to suggest to the profession for their mature considera- 
tion. The statute of uses was in existence as a modification 
of the common law at the time of the settlement of this coun- 
try by our ancestors, and consequently became a part of our 
law. Conveyances deriving their force and operation from 
that statute have always been regarded as effectual- in this 
State; in fact, a bargain and sale has been almost universally 
used in the conveyance of our lands. But it is a question 
worthy of consideration, whether the statute of 1715, ch. 7, 
(Rev. Code, ch. 37, sec. 1,) has not done away with not only the 
ceremonies of the old common law conveyances, but also those 
which operate upon the technical theory of raising a use, 
under the statute of uses. It seems to .us, upon a fair con- 
struction of said statute, (Rev. Code, ch. 37, sec. 1,) that a 
deed executed and registered as required, will be valid, and 
pass an estate in lands, even without a consideration, when it 
does not come in conflict with Rev. Code, ch. 50, sec. 1 and 2, 
(13 and 27 Eliz.) Why should not the solemn and deliberate 
act of the grantor import a sufficientjconsideration, and give 
validity to his deed? And whyshould he be compelled to use 
& pepper-corn, or some other merely nominal consideration to 
set in operation the old machinery of the statute of uses? 
We are inclined to think that our statute has swept away not 
‘only livery of seisin, but the other technical ceremonies of 
the common law in the execution of conveyances. 

We do not decide the question suggested, as it is unneces- 
sary to do so in the case before us. The’ judgment in the 
court below must be reversed, and the petition dismissed. 


Per Curiam, Judgment reversed. 
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P. N. HEILIG and others . THOMAS STOKES and J. N. PEN- 
NINGTON. 


That a provisional injunction is granted before the issuing of a sum- 
mons in the case, is a mere irregularity, which if waived by the de- 
fendant, the Court will not notice sua sponte. 

The Constitutional prohibition (Art. 4, Sec. 10,) of trials of ‘‘issues 
of fact” by the Supreme Courts extends to issues of fact as hereto- 
fore understood, and does not hinder that tribunal from trying, (ez. 
gr.) such questions of fact as may be involved in a consideration of 
the propriety of continuing or vacating an order for a provisional 
injunction. 

The common injunction (as distinguished from the special) is directed 
against a parly to some suit that involves an equity which it is de- 
sired to protect; and therefore does not include a provisional injunc- 
tion (as here) in favor of a creditor, against his debtor and a third 
person who are alleged to be conspiring to defraud him. 

Therefore, in such a case the injunction will be continued, if it appear 
reasonably necessary for the protection of the plaintiff’s rights 
until the trial. 

(Patrick v. Joyner, ante 573, Capehart v. Mhoon, Bus. Eq. 30; Thigpen 
v. Pitt, 1 Jon. Eq. 49, Monroe v. MeIntire, 6 Ire. Eq. 65, cited and 
approved. ) 


InJuNcTION, before Buxton, J., upon a motion to vacate 
the order, at Stan.y, Spring Term, 1869. 

The facts are stated in the Opinion. 

His Honor declined to vacate the order, and the defendants 


appealed. 


Ashe, Montgomery and Battle & Sons, for the appellants. 


Blackmer & McCorkle, Phillips & Merrimon and W. A. 
Moore, contra. 


RopmaNn, J. The Code of Civil Procedure, Sec. 70, requires 
that every action shall be commenced by issuing a summons: 
Sec. 188, abolishes the writ of injunction as a provisional 
remedy, and substitutes an injunction by order. Sec. 190 says 
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that the injunction may be granted at the time of commencing 
the action or at any time afterwards before judgment; and the 
cases in which it may be granted are defined in Sec. 189. 
This action was not commenced by summons, but by a com- 
plaint in the nature of a bill in equity for injunction and relief; 
and the summons issued after the granting of the injunction. 
The defendants however appeared and answered, and moved 
to vacate the injunction, taking no exception on account of 
the irregularity and thereby waiving it. Weare therefore 
not precluded in this case, as we were in Patrick v. Joyner, 
ante 573, from considering the case on its merits. 

The plaintiff alleges, in substance, that he is a creditor by 
bond of the defendant Pennington, that Pennington, conspir- 
ing with Stokes, fraudulently and with the intent to defeat 
the plaintiff's claim, made his bond to Stokes without any sub- 
stantial consideration, and shortly aftewards permitted him 
to recover judgment, and to levy an execution upon all or 
nearly all of the property of Pennington, which he threatened 
to sell. The debt to the plaintiff is admitted, but the defen- 
dants deny all the allegations of fraud. Many affidavits were 
read. As the issues must be tried by a jury, and we do not 
wish in any way to prejudice the question of fact, we will 
only say of these, that they leave the matter in doubt. The 
Judge continued the injunction until the trial of the issues of 
fact, and the defendants appealed. 

‘ This Court has no jurisdiction under the Constitution to try 
“any issue of fact” (Art. IV, Sec. 10), and it is contended 
by the plaintiff that inasmuch as the order of the Judge below 
is based upon his decision upon facts which are in issue, a 
review of that order here, necessarily involves the trial of an 
issue of fact by this Court; and therefore cannot be made. 
We think the words of the Constitution have no such exten- 
sive meaning as is contended for. If they were held to have, 
it would follow that there could be no appeal from the order 
of a Judge, granting or continuing an injunction, and also 
that this Court has no power to decide any question of fact, 
which may come incidentally before it. Seeing how mate- 
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rially such a construction would cripple the usefulness of the 
Court, and add to the expenses of litigation, and what grave 
inconvenience would follow from the adoption of such a prin- 
ciple; we would be reluctant to do so unless constrained by 
words plainly indicating the intention. In this case the words 
instead of plainly indicating such an intention, are naturally 
susceptible of a more limited signification. The words are 
not, questions of fact, but, “issues of fact.” These are tech- 
nical words—they mean such matters of fact as are put in 
‘issue by the pleadings, and a decision of which would be final, 
and conclude the parties upon the matters in controversy in 
the issue. 

Under the former jurisdiction of the Supreme Court as a 
Court of Equity, it heard appeals from both interlocutory and 
final decrees both on the law and the facts, and moreover, suits 
in equity were sent to it for original hearing. The practice 
was acknowledged by all to be subject to many disadvan- 
tages. A Court trying facts upon written depositions, is des- 
titute of the benefit which a jury derives from seeing the per- 
‘sunal bearing of the witnesses,and which is so great an aid to 
a just estimation of their credibility; and hence, when it 
became necessary to disentangle the truth from a mass of con- 
flicting testimony, some of which must necessarily be false or 
mistaken, the result was often unsatisfactory. The mode in 
which it was attempted to remedy this disadvantage, by send- 
ing down issues to be tried by a jury, Was dilatory and ex- 
pensive. This was the mischief which the Constitution in- 
tended to remedy, and has remedied, by requiring the “issues 
of fact ” to be ascertained, before a case can come before this 
Court for final adjudication’ In the present case, even if the 
Court should undertake to weigh the testimony on each side, 
and to find the facts in issue, the finding would not be final, it 
would only conclude the parties as to the present motion; the 
issue must still be tried by a jury, and upon their finding, the 
case will be brought to final judgment unprejudiced by any 

prima facie and interlocutory decision. It is in the limited 
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signification above stated, that we understand the language of 
the Constitution. 

It is contended by the defendants that the order in this case 
is in the nature of a common injunction; as to which the rule 
is well settled, that-if the equity set up in the bill be denied 
in the answer, it will be dissolved. Capehart v. Mhoon, Bus. Eq. 
30. We do not think that this is a common injunction, which 
is an auxiliary decree made to restrain parties from litigation 
at law, where equitable elements are involved in the dispute, 
Adams Eq. 194, 359. The plaintiff in this case is no party 
to the action at Law between the defendants; he set up no 
equitable element involved in their dispute; his case is based 
on the idea that he has a claim against one of the defendants, 
which is likely to be materially impaired by the fraudulent 
dealing of the two. Thigpen v. Pitt,1 Jon. Eq. 49. The 
injunction is special in its nature. In such a case the practice 
is to continue it, if in the opinion of the Court it appears 
reasonably necessary to protect the rights of the plaintiff until 
the trial. Monroe v. McIntire, 6 Ire Eq. 65, Sec. 189, C. C. 
P. In this case we are of the opinion that it is, and we the 
more readily come to the conclusion, because it does not 
appear that the defendants can be materially injured by a 
delay. 

The order continuing the injunction until the trial of the 
action, is affirmed, with costs in this Court to the plaintiff, 

Let this opinion be certified. 


Per Curiam. Order affirmed. 


Norz.—Two other cases, James M. Reid, and R. J. Holmes being 
plaintiffs, and the same persons as above defendants, were decided in 
the same way at this term. 





IN THE SUPREME COURT. 





STANCILL 0. CALVERT. 





SAMUEL T. STANCILL 0. SAMUEL CALVERT. 


Trespass for mesne profits cannot be maintained by the lessor of the 
plaintiff in a previous ejectment, unless he go into actual possession 
of the premises after their recovery in such previous action. 

Neither confession of lease, entry and ouster in the previous action, 
nor the fact that pending such action the plaintiff’s interest in the 
premises was destroyed, affects this rule. 

(Poston v. Henry, 11 Ire. 301, Miller v. Melchor, 13 Ire. 539, Carson v. 
Smith, 1 Jon. 106, cited and approved.) 


Trespass. Q. C. F., tried before Watts, J., at NORTHAMP- 
TON, Spring Term 1869. 

The declaration was for mesne profits, supplemental to a suit 
in ejectment between the parties (1 Winst. 104) for an ease- 
ment in certain premises valuable mainly because of a steam 
saw mill and fixtures located thereupon. 

It now appeared that during the pendency of the eject- 


ment the defendant had removed the mill and fixtures out of 

the State, and that after the determination of that suitin favor of 

the plaintiff, he was not put in possession of the premises, and 

had made no entry upon them before the bringing of this suit. 
Thereupon his Honor intimated an opinion that the plaintiff 

could not recover, and the latter submitted to a non-suit. 
Rule, &c.; Rule discharged; Judgment, and Appeal. 


Bragg, Barnes and Peebles & Peebles, for the appellant. 


In Poston v. Henry,11 Ire. 301, and Carson v. Smith, 1 Jon. 
106, it is held that in actions for mesne profits after ejectment, 
plaintiff must be put in possession or let into possession of 
the premises to sustain the action. 

In looking into the authorities, the above cases seem not to 
be sustained, except where there is judgment by default against 
the casual ejectors. Buller N. P. 87, Sel. N. P. 568 and note 
51, 2 Sellon’s Pr. 226, Adams Eject. 336 and note, Reming: 
ton Eject. 167, 2 Roscoe, on Real Actions, 708, (Law Lib.), 
2 Green. Ev. 299, Esp. N. P.77, Aslin v. Parkin, 1 Sm. L. C., 
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10, Jackson Vv. Combs, T Com. 36, Morgan v. Varick, 8 
Wend. 587. But if the general rule be as decided in cases in 
this State, the peculiar circumstances of our case dispense 
with it. See Stancill v. Calvert—1 Wins 104. The 
right which Jordan, (under whom plaintiff and defendant 
<laimed) had in the premises, had ceased—the locus in quo had 
Been taken possession of and enclosed by Stephenson, the 
owner, and had plaintiff entered after defendant abandoned 
possession, he would, as to Stephenson, have been a trespasser. 


Ransom and Conigland, contra. 


Pearson, C.J. This isan action of trespass, gare clausum 
fregit, for mesne profits and damages for converting parts of 
what constituted an easement, supplemental to an action of 
ejectment. See 1 Winston, 104. 

His Honor was of opinion that the action could not be 
maintained, without proof that after the judgment in eject- 
went, the lessor of the plaintiff had either under a writ of 
possession, or by entry (the premises being abandoned by the 
defendant) taken possession, so that the after acquired pos- 
session could be a point upon which to rest the right of rela 
tion or jus postliminit, and from which to connect with the orig- 
inal possession. In this opinion his Honor is sustained by the 
authority of three cases decided by this Court, which, to usea 
familiar expression, are “on all fours” with this case, Poston 
vy. Henry. 11 Ire. 301, Miller v. Melchor, 13 Tre. 489, Carson Y; 
Bmith, 1 Jon. 106. 

This ruling is excepted to on two grounds: 

1. Admit the general rule—Tréspass giare clausum fregit, 
with a continuando to cover the time of the pendency of the 
action of ejectment, cannot be maintained unless possession 
has been taken under a writ of possession or by entry—there 
is an exception when the tenant in possession has confessed 
'“Jease, entry and ouster.” For this is cited a passage in 
Buller’s N. P. 87, in which after stating the general rule, it is 
said: “If there be judgment by default against the casual 
ejector, to maintaih trespass for the megne profits there must 
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be proof of possession after the judgment in ejectment; but # 
seems that if the tenant in possession appears and confesses 
lease, entry and ouster, the judgment in ejectment, without. 
further proof, will be sufficient to support the action.” This 
suggestion is adopted, and B. N. P. 87 is quoted, by all text 
writers, both English and American; and one or two American 
cases were cited, in which this suggestion is acted on. But no 
English case to,that effect was cited on the argument; probably 
for the reason given in Sanders’ Pleading, 181: ‘A re-entry 
must be proved, to entitle the party to recover mesne profits. 
Some doubts seems to exist as to what proof of entry will be 
sufficient. The plaintiff should prove the writ of possession 
executed, in case the defendant does not voluntarily let him 
into possession, or where the judgment has been by default 
against the casual ejector, B. N. P. 87. Where the defendant 
has entered into the common consent rule, it does not appear 
to be necessary, though it is very usual, and perhaps prudent, 
t> have the writ of possession executed; and it appears to be 
sufficient to prove that the defendant entered into it. B. N. 
P. 87. By entering into the rule to confess, the defendant is 
estopped, both as to the lessor and the lessee, from disproving 
the entry.” How can this estoppel supply proof that the 
plaintiff had taken possession after the judgment in the action 
of ejectment! 

The opinion in Poston v. Henry, supra, was delivered by 
Chief Justice Ruffin. He cites <Aslin v. Parkin. It cannot 
be supposed that the attention of a Judge so learned and so 
diligent, had not been called to this passage in Buller, and to 
the fact that it is copied by allof the text books. So his silence 
in regard to it must be accounted for on the ground that it 
was considered by the Supreme Court of our State that a 
different practice was well established, or that the suggestion 
in Buller was not sustained by principle, and need not be 
noticed. How can the confession of entry by the lessee at 
the date of the demise, have the effect of giving either the 
lessor or the lessee possession after the termination of the 
action of ejectment, by the magic of estoppel, or in any con 
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ceivable manner; so that it can by relation connect itself with 
the possession at the date of demise, and thus give construc- 
tive possession for the intermediate term? 

Again, the fiction of lease, entry and ouster, which the ten- 
ant in possession is required to admit as a condition prece- 
dent to his being allowed to be made defendant in place of 
the casual ejector, was adopted merely to save the trouble and 
expense of making an actual lease andentry. Why should it 
be carried further than is necessary to answer the purpose for 
which the fiction was devised ! 

There is this further objection to the suggestion in Buller: 
Suppose after the judgment in ejectment the defendant con- 
tinues in possession, can trespass be maintained against him 
on the supposed effect of the confession of entry at the date 
of the demise? We will not pursue the subject further. It is 
enough that the ruling of his Honor is supported by three 
cases in our Conrt; and “ the reason of the thing” is certainly 
not so strong against these decisions as to justify the Court 
in overruling them. Indeed, we are the less inclined to elab- 
orate the matter, because, by the Code of Civil Procedure we 
are forced to take leave of our old friends “ John Doe and 
Richard Roe,” and to look upon all of the nice points about 

confessing lease, entry and ouster, as things that have been. 
Hereafter in an action for land or an easement in land, actual 
damages will be recovered, and there will be no elongation 
or supplemental action. 

2. It was insisted that an after acquired possession should 
be dispensed with in this case, because the defendant had by 
his own wrong in removing and converting the saw mill, &c., 
made it impossible to take possession. 

It appears by the facts agreed, that this removal and con- 
version took place in the Spring of 1860, and that theaction of 
ejectment was tried at Spring Term 1863, so at the trial the 
plaintiff ought to have urged his right to have actual damagés 
assessed, instead of nominal damages as in ordinary cases. 
This is the practice in cases where the title of the lessee has 
expired, so that a writ of possession cannot be executed; 
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Miller v. Melchor, supra: or the plaintiff should have brought 
an action of trover for the saw mill, which was made person- 
ally after severance. It does not, in the opinion of this Court, 
form a sufficient ground for departing from principle and 
allowing an action’ of trespass quare clausum fregit to be 
maintained, when there has been no injury to the plaintiff’s 
possession, except that done by the orignal entry. 


Per Curiam. Judgment affirmed. 








JOANNA M. SMITH ov. W. P. MITCHELL and another. 


A rule having been made in the County Court upon the plaintiff, to jus- 
tify the security on her prosecution bond on or before Tuesday of 
August Term 1868 or such suit to be dismissed, that term was not 
held, as the justices were of opinion that their offices had terminated. 
At Fall Term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the’new Superior Court Clerk, 
but the civil docket was not taken up at that term for want of time: 
At Spring Term 1869, on Wednesday of the second week, being the 
first day of taking up the civil docket, the defendant moved to dis- 
miss the case because of the rule in the County Court—but upon the 
plaintiff's offering to give security then, she was allowed so to do: 
Held, to have been a matter within the — discretion, and to 
have been properly decided. 


(Ilustration of the maxim Aetus legis nemini fait injuriam. ) 


Mortons, to dismiss an action for want of a prosecution bond, 
and to give new security, heard by Pool, J., at Bertie, Spring 
Term 1869. 

The action had been brought in the County Court at May 
Term 1868, and there was then a rule taken against the plain- 
tiff, to justify the prosecution bond on or before Tuesday of the 
next August Term, or the suit to be dismissed. 

The latter Term wasnotheld, because the Justic2s consid- 
éred that their officés had terminated. 
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The County Court Clerk delivered the papers in this case 
with others) to the Clerk of the Superior Court at Fall Term 
1868. At that term the civil docket was not reached, for want 
of time. At Spring Term 1869, on Wednesday of the second 
week, being the first day of the civil docket, defendants moved 
+o dismiss, because the above rule had not been complied with, 
and at the same time the plaintiff offered to give good security. 
The Court refused to dismiss, and allowed the security to be 
given; and thereupon the defendants appealed. 


Yeates, for the appellants. 
Smith and Gilliam, contra. 


Pearson, C. J. The position that the suit was out of Court 
by the force and effect of the rule, the condition not having 
been complied with, may be disposed of in two ways. 

1. It is familiar learning, that when the performance of a 
condition subsequent becomes impossible by the act of God or 
of the public enemy, or by the act of law, the condition is 
saved. 

In our case the performance of the condition was made im- 
possible by the act of law, for by reason of the construction 
given to the law by the justices, no Court was held, and whether 
this construction was well warranted or not, is immaterial, as 
the plaintiff was in no default. 

2. The purpose of requiring a prosecution bond, is to 
secure the defendant’s costs in case the plaintiff fails in the - 
action, and rules of the kind we are considering, are conditional, 
and at all times under the control of the Court, to be so shaped 
and modified at its discretion as to answer the purpose of 
securing the defendant without causing unnecessary injury or 
inconvenience to the plaintiff. 

We consider that the matter was in the discretion of his 
Honor. Weare satisfied that it was exercised in a way to 
promote the ends of justice. 


Per Curiam. Judgment affirmed. 
40 
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W. P. SHUFORD & WIFE v. THEODORE & JULIA RAMSOUR, 
Exr’s. of C. H. RAMSOUR. 


Where the agent of an infant loaned its money in 1858 to a firm of 
which he himself was a member, and in April 1863 collected it in 
Confederate money, the firm being entirely solvent, Held, that he 
was liable to such infant for the consequent loss. 


EXcEpTions toa report, tried before Logan, J., at CaTawBa, 
Spring Term 1869. 

The facts appear in the Opinion. 

His Honor overruled the exception, and the defendants 


appealed. 


Bragg, for the appellant. 
Bynum, contra. 


Sertie, J. The two exceptions filed by the plaintiff to the 
report of the master, were properly abandoned in this Court. 

All of the exceptions by the defendants are overruled: 

On the 14th day of September 1858 David Ramsour, the 
grandfather of the complainant Emma E. Shuford, then an 
infant of tender years, paid into the hands of his son, C. H. 
Ramsour, the sum of six hundred and thirty dollars for the 
benefit of the said Emma; and the said C. H. Ramsour gave 
his receipt for the same, and signed it-as agent of the said 
Emma. On the same day the said C. H. Ramsour, loaned the 
said six hundred and thirty dollars to the firm of C. H. Ram- 
sour & Co., and took their note for the same, and it is admit. 
ted that the note was then, and continued to be “perfectly 
good” until it was paid off on the 14th day of Apri! 1863. 

The question very naturally occurs, why did C, H. Ramsour 
collect of C. H. Ramsour & Co., Confederate money, in April 
1863, in payment of a note admitted to be perfectly good, given 
in 1858 for good money? He accepted the trust of managing 
this fund, and it scems that he did so by letting his house have 
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the use of it for four years and seven months. This was all 
very well, for their note was perfectly good. 

But no satisfactory reason is given for changing the invest- 
ment so late as 1863. It is not even suggested that the firm 
of C. H. Ramsour & Co., had quit business, or were closing up 
their accounts, or that other members of the firm insisted upon 
paying the said note. The change may have been a prudent 
one for C. H. Ramsour as a member of the firmof C. H. Ram- 
sour & Co., but it cannot be contended that it was so for C. 
H. Ramsour as agent of the complainant Emma. 

This case is easily distinguished from others which have been 
before this Court, involving questions as to the receipt of Con- 
federate money. We need not say, for the purpose of char- 
ging the defendant with this fund, that the facts presented 
suggest bad faith, it is sufficient to say that a prudent man 
would have exercised better care in relation to his own affairs. 

We see no error in the ruling of his Honor. 


Per CurIAM. Exceptions overruled. 
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S. B. HYMAN, Ex’r., &c. «. JOHN DEVEREUX and others, 







An answer overrules a demurrer. 


If a bond secured by mortgage, be renewed, the new bond retains 
the same security. 






A provision, in a mortgage deed conveying various articles of real and 
personalestate, that: When any amount, or any note is due, the mort- 
gagee shall call on the mortgagor for the same, and if payment be 
made, nothing shall be done, otherwise the mortgagee shall advertise 
and sell enough to pay what is due, and the mortgagor shall direct 
what shall be sold,—is a sufficient power of sale. 

Where a mortgage contains a provision like the above, it is not ac- 
cording to the course of Courts of Equity to interfere with a pro- 
posed sale in compliance with the terms of the deed; especially 
where the security is deficient in amount, and the mortgagor proba- 
bly insolvent. 














The assignee of a bond secured by mortgage, is entitled (nothing more 
appearing) to the benefit of the mortgage. 

An order directing the surplus proceeds of a sale of morgaged lands 
into Court, cannot be made in a cause to which the assignee of the 
bond secured has not been made a party. 


(Anthony v. Smith, Bus. Eq., 188, Avirett v. Ward, Ib. 192, Fleming v. 
Sition, 1 D. & B. Eq., 621, Green v. Crceket, 2 Ib. 390, and Ingram v. 
Smith, 6 Tre. Eq., 97, cited and approved.) 











CiviL-acTION, including a provisional injunction, before 
Watts, J., at Hauirax, Spring Term 1869. 

The complaint alleged, that in 1857, tlie defendant Deve- 
reux, sold to the defendant Clark, a piece of land, and took 
from him six bonds for the purchase money, and a mortgage 
on the land and a large number of slaves, to.secure the bonds. 
The mortgage contained the following stipulations respecting 
a sale of the property, in case of non-payment: 

“Secondly, when any amount, principal or interest, on any 
one of the said six notes shall be due and payable, then said 
Devereux shall call on the said Clark for the amount so due, 
and if the said Clark shall make payment, no step shall be 
taken, but if he shall fail to make the payment, the. said 
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Devereux shall advertise twenty days, and sell enouga of the 
estate herein conveyed to him, to pay said amount then due, 
and the said Clark shall have the right to direct’ what shall 
be sold,” &c. 

In 1866, the defendant Clark, with the assent of the de- 
fendant Devereux, agreed to sell the land to John H. Hyman, 
the testator of the plaintiffs, in consideration that he would 
discharge the unpaid residue of the mortgage debt, which had 
been previously assigned by Devereux to Elizabeth Jones, 
and the testator accordingly made some payments to her, aud 
in March, 1867, took up from her the former bond, and gave 
his bond payable to her for the unpaid residue, amounting to 
$8,180.23. The plaintiffs in their complaint insisted that by 
this transaction the mortgage was satisfied,and the land freed 
from its incumbrance. The complaint further alleged, that 
the agents of Devereux threaten to sell the land under the 
mortgage, and demanded judgment that they convey absolutely 
to the plaintiffs, and in the meanwhile be enjoined from 
selling. 

The defendants demurred to the whole complaint, and also 
answered the whole. 

At Halifax Spring Term, 1869, a motion was made to dis- 
solve the injunction theretofore obtained, and thereupon his 
Honor allowed the same, and also ordered that upon a sale of 
the land the excess if any should be paid into Court for the 
use of the plaintiff, under the direction of the Court. 

The plaintiff appealed. 


Conigland, for the appellant. 


1, The execution of a new note by Hyman to Mrs. Jones, 
and the transfer by her ot that new note to her son,—she 
parting with the entire interest therein,—is a re-lease of the 
security acquired in the first instance by the mortgage, or in 
other words, a satisfaction of the debt thereby secured. 

2. The assignee of the debt, without having an assignment 
of the mortgage, (Hyman, who succeeded to the estate of 





IN THE SUPREME COURT. 





Hyman v0. DEVEREUX AND OTHERS. 





Clark, being dead,) cannot proceed to sell the land, without 
coming into Court in an action to foreclose, and making all 
proper parties. 

3. The Court will not sustain any proceeding which will 
deprive the mortgagor of the power to redeem. Green. Cruise, 
vol. 1, p. 557, of Am. ed. 

4. By the Act suspending the Code of Civil Procedure, 16th 
March, 1869, there can be no sale until the debt is reduced to 
judgment. 


Walter Clark, contra. 


The renewal of the note without a clear intention of releasing 
the security, does not destroy the mortgage. The statements 
in the answer not controverted by the plaintiffs, show there 
was a clear intention not to surrender the security. Maryland 
and N. Y. Coal and Iron Company v. Wingart, 8 Gill, 170,— 
in which Teed v. Carruthers,2 Younge & Colliers’ Rep. 31 
(English) is cited and approved; also Matthews v. Zollicoffer, 20 
Md., 248, 275; Glenn v. Smith, 2 Gill & Johnson 493; Mor- 
vison v. Welty, 18 Md., 169, 175. 

2. The plaintiff prays for an injunction, and for the execu- 
tion of the title to them by the mortgagee. A Court of 
Equity will in no case decree an execution of title till the 
purchase money has been paid. Oliver v. Dix, 1 D. & B. Eq., 
605; Simmons v. Spruill, 3 Jon. 9, Chase v. Abbott, 20 Iowa. 

3. Where a deed of trust to secure a debt provides for the 
time and terms of a sale, a law altering or delaying the time 
therein provided for, is unconstitutional. Taylor v. Stearns, 
18 Grat. 244; see Penrose v. Erie Canal Co., 56 Penn. St., 
46, 49. 


RopMan, J. (After stating the facts as above). The demur- 
rer to the whole complaint, coupled with an answer to. the 
whole is irregular, but the latter must be understood to over- 
rule the former. In this case it is unimportant which be 
taken, as in either alternative the same questions are presen- 
ted: the want of a right on the part of the plaintiffs to the 
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relief demanded, upon the facts stated in the complaint, is a 
defence always open to the defendants, until passed on by 
judgment. The answers do not deny any of the facts stated 
in the complaint; they insist that the lien of the mortgage was 
not discharged or intended to be, and that a proposition to 
substitute other property in lieu of the land, was made and 
rejected. They also state that the bond had been assigned by 
Elizabeth Jones to William F. Jones; he, however, was never 
made a party. 

On the main point made in the complaint, that the taking 
of the new bond by Elizabeth Jones in 1867 was a novation, 
and a discharge of the mortgage, the counsel for the plaintiffs 
in this Court, properly conceded that the proposition could 
not be maintained. When a new note or bond is given for an 
antecedent debt, the presumption is that it was not intended 
as an extinguishment, unless there be proof that such was the 
intention: still less can it be presumed, in the absence of proof, 
that a creditor who takes a note in the place of a former one 
secured by mortgage, intends to discharge the mortgage. 
Story on Prom. notes §§ 104, 105, Teed v. Caruthers, 2 Younge 
and Coll. 31, and cases cited in note to American reprint, 
Maryland & N. Y. Coal and Iron Co., v. Wingart, 8 Gill. 
170, Chase v. Abbott, 20 Iowa, 154, 1 Pothier Ob., by Evans, 
195. Anthony v. Smith, Bus. Eq. 188, to which we were re- 
ferred by the defendant’s counsel, though it does not depend 
on exactly the same principle, isanalogous. In this case there 
is no allegation in the complaint that such was the intent of 
the parties, except so far as it may be inferred from the legal 
effect of their act. 

The counsel for the plaintiffs, however, contended that there 
was error in the judgments below, because: 

Ist. The mortgage contained no power of sale in default of 
payment, and therefore the mortgagee could not sell without an 
order of Court. 

2d. If it does contain such a power, or if the Court, on the 
present pleadings, can make an order for sale at all, it is not 
in conformity with its practice to do so in the first instance; 
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but that it will give the mortgagor a day to redeem, and only 
on his failure, order a sale. 

3d. That William F. Jones, although an assignee of the- 
note, is not an assignee of the mortgage, and is therefore not 
entitled to require a sale by the mortgagee. 

1. We think that there is a sufficient power of sale given in. 
the deed. 

2d. The general rule in England is, that on a bill to fore- 
close a mortgage, the Court will not decree a compulsory sale; 
but the rule is not universal: there may be a decree for sale 
where the estate is deficient to pay the incumbrance, and in 
some other cases, 3 Powell on mortgages 1015. Mortgages 
with powers of sale, were of novel introduction in England,. 
when that work was published (1822), and their validity was: 
doubted, 1 Pow. Mort. 12 note K; but it has been established 
there, and in this State they have long been in general use 
unquestioned. The English practice as above stated, has been 
greatly modified in this State, and in most if not all the others. 
In Fleming v. Sitton, 1 Dev. & Bat. Eq. 621, Ruffin, C. J., 
says: “Of late years a beneficial practice has gained favor 
until it may be considered established in this country, not 
absolutely to foreclose in any case, but to sell the mortgaged’ 
premises, and apply the proceeds in satisfaction of the debts; 
if the former exceed the latter, the excess is paid to the mort- 
gagor.” See also Green v. Crocket, 2 Dev. & Bat. Eq. 390, 
Ingram v. Smith, 6 Ire. Eq. 97, Averett v. Ward, Bus. Eq. 
192. This practice, however, is of course subject to the excep- 
tion that if the mortgagor, by a bill to redeem, or by his an- 
swer upon a bill for foreclosure, or in any other proper way, 
offers to redeem, he shall be at liberty to do so. We know of 
no authority for saying that in the absence of such an offer, 
the Court will of course give the mortgagor a time within 
which to redeem; and in a case like this, where the property 
is alleged to be deficient, and the mortgagor insolvent and 
perhaps in possession, such a practice would seem to be unrea- 
sonable. In this case the representatives of the mortgagor, 
so far from offering to redeem, deny the existing validity of” 
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the mortgage, and demand an absolute conveyance of the 
estate. The slaves, which formed a part of the mortgage 
security, have been emancipated, nothing but theland remains, 
and the estate of Hyman is alleged to be insolvent. The 
amount of the debt is admitted, and no account is necessary. 
We can see no reason therefore why the mortgagee should be 
enjoined from selling the land. It has been suggested, indeed, 
in this Court that the mortgagee is a bankrupt. If William 
F. Jones, the present holder of the bond, were a party to this 
snit, and should make that objection, or if the plaintiffs had 
suggested that the land would probably sell for more than the 
debt, and that their surplus would be endangered, and had 
asked that the sale should be made by an officer of this Court, 
such an application would be granted. But there is no such 
demand made in any part of the pleadings, and the Court 
cannot assume what nobody alleges, and order a sale by its 
officer when nobody desires it. As Devereux is a naked trus- 
tee without interest, his estate does not pass to his assignee 
under the Bankrupt Act. 

3. When a debt is secured by a mortgage, the debt is the 

principal, and the mortgage only the incident: an assignment 
of the debt passes all the rights of the creditor in the mort- 
gage. : 
William F. Jones, who is the present holder of the bond 
secured by the mortgage, is no party to this action. For that 
reason and for the further reason that there is no demand by 
any party for any judgment or order for the application of the 
proceeds of the sale, the Court can make none. The order of 
the Judge below vacating the injunction, is affirmed; but that 
part of his order which directs the surplus to be paid into 
Court, is reversed. The case is still in the Superior Court,. 
having been brought here by appeal from an interlocutory 
order: if any of the parties desire the payment of the surplus 
into Court, and will amend the pleadings so as to make such 
an order possible, it will remain with the Judge to act as he 
may think proper in that event. 





IN THE SUPREME COURT. 





CunvER v. EGGERS. 





Let this opinion be certified, &c. 

The defendants will recover their costs in this Court: the 
defendants Clark and Winston might have joined in their 
answers, and can recover but one set of costs. 


Per Curiam. Order accordingly. 





CYRUS CULVER »o. JOEL EGGERS. 


‘The right of a de faclo officer to hold his office, cannot be questioned 
collaterally—as, here, by objecting to an answer purporting to have 
been sworn to before him. 

Semble, that a bill for the specific performance of a contract to convey 
land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identifies the tract merely as ‘‘a certain tract of 
land where he [the bargainee] now lives,” and the bill avers that 
such tract was sold fraudulently as containing 328 acres, but in truth 
contained only 100 acres, and thereupon proceeds to ask an account 
of what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title to some small and im- 
material part of the land. 


{ Williams v. Somers, 1 Dev. & Bat. 60, cited and approved.) 


INJUNCTION, dissolved upon motion, by Henry, J., at Wa- 
‘TauGa Spring Term 1869. 

The bill set forth that the plaintiff had bargained with the 
defendant for a tract of land which the latter described as 
containing 328 acres, showing the bargainee the boundary of 
it; that the boundary was falsely stated, and the tract con- 
tained only 100 acres; that the defendant had received from 
the plaintiff money enough to pay for the 100 acres—although 
not all that he had agreed to give for the 328 acres; the prayer 
was for a specific performance in regard to the 100 acres, 
an account, and an injunction against the defendant’s selling or 
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collecting the balance due upon the notes given for the pur- 


chase money by the plaintiff. 
The memorandum of the contract, was as follows: 


“STATE OF NORTH CAROLINA, 
WatauGa County. 


Know all men by these presents I, Joel Eggers, have this 
day sold to Cyrus Culver, a certain tract of land where he 
now lives for the sum of $1,000, on the waters of Elk Creek. 
The above obligation is such, &c. August 21st, 1865. 

JorL Eacers, seal.” 


The defendaat’s answer denied the facts alleged in the bill 


as to the fraud. 
This answer was sworn to before one Critcher, Clerk of the 


Superior Court. 
The plaintiffs “in reply” to the plea, alleged that Critcher 


was not Clerk and so could not administer an oath, &c. 

The defendant demurred. 

His Honor gave judgment allowing the demurrer, and dis- 
solving the injunction; and the plaintiff appealed. 


No counsel for the appellant. 
Battle & Sons, contra. 


Pearsoy, C. J. The replication, or plea, of the plaintiff, as 
it is indifferently called in the transcript, seeks to put in issue 
the validity of the appointment to the office of Clerk of the 
Superior Conrt, of Will. J. Critcher, who certifies to the sig- 
nature and oath of the defendant to his answer. The title to 
an office cannot be determined in this collateral way. It must 
be done in some direct proceeding, to which Critcher is a 
party, as by guo warranto. Williams v. Somers,1 D. & B. 61. 

His Honor very properly treated the answer as duly certi- 
fied by a Clerk de facto, and was well warranted in passing 
over the “replication or plea” as of no effect or legal signifi- 















IN THE SUPREME COURT. 





CULVER 0. EGGERS. 





cance. We concur in his ruling upon the motion to dissolve 
the injunction, for the answer is responsive to the allegations 

of the complaint, and fully denies all of the allegations by 

which the plaintiff attempts to set up ground for relief. 

Indeed, we are inclined to the opinion that the injunction was 

imprudently granted, because the complaint does not make a 

case: 

1. The memorandum in writing of the agreement, describes 
the land as “a certain tract of land where he now resides.” 
We admit that this vagueness may be aided by an averment 
in the complaint. The averment is that the tract of land on 
which he resided was a tract of one hundred acres; so the 
description is not made to fit the subject-matter of the con- 
tract set out in the complaint, to-wit, Three hundred and 
twenty-eight acres, of which two hundred and twenty-eight is 
averred to be vacant land. 

' 2. The allegations make a case for the rescission of the con- 
tract, on the ground of fraud: but the relief asked for is a specific 
performance, and that not of the contract set out, but of a con- 
tract which the Courtis asked to make for the parties, by letting 
the plaintiff have the tract of one hundred acres on which 
he resides, at a fair valuation, and putting the two hundred 
and twenty-eight acres aside, as land “ the title to which was 
outstanding in the State of North Carolina.” 

There is no precedent for this relief in any judicial proceed- 
ing: a vendee is never required to take a defective title with 
warranty, although a vendor is sometimes allowed to have a 
specific performance upon making compensation for a defec- 
tive title to some small part, which does not materially affect 
the value of the subject matter of the contract. 

In this case the vendee asks that the vendor may be com- 
pelled to make compensation for more than two thirds of the 
land. 

The ruling of his Honor is affirmed. 


Per Curiam. Judgment affirmed. 
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W. S. BROADDUS & S. W. EDWARDS, partners, &c. ». W. J. 
EVANS. 


In an action for the value of lumber delivered by a firm, the acceptance 
thereof by the defendant is evidence of privity of contract between 


the parties. 


One partner cannot, without the consent of his co-partner, agree to 
receive payment for goods sold by the firm in debts due by himself 
individually. 


Assumpsit, tried before Jones, J., at Pitt, Spring Term 
1869. 

The plaintiffs declared as partners, for the price of certain 
lumber by them delivered to the defendant. 

It appeared upon the trial that the plaintiff Edwards, 
before he became a member of the firm, had contracted to 
deliver a quantity of lumber to the defendant, in payment of 
a debt due him. The lumber was being sawed at the mill 
then belonging to the plaintiff Broaddus, and before it was 
entirely delivered the partnership was formed. Broaddus 
agreed, at Edwards’ instance, that the mill should continue to 
furnish lumber as before. 

Evans also agreed to receive the lumber as before—and it 
was delivered. 

The partnership coutinued but a short time, and on its dis- 
solution the effects were assigned to Broaddus, he agreeing to 
pay the debts. 

On the account being presented to Evans, he claimed that 
it had been paid by a credit given to Evans, as by agreement. 
Broaddus thereupon denied having anything to do with pay- 
ing Edwards’ individual debts. 

There was other evidence not material to be stated. 

His Honor instructed the jury that there was no privity of 
contract between the parties to the suit. 

Verdict for the defendant. Rule, &c. Rule discharged. 
Judgment and Appeal by the plaintiffs. 
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Johnson, for the appellants. 
Hilliord, contra, 


Reape. J. His Honor instructed the jury that, to entitle 
the plaintiff to recover there must be “ privity of contract.” 
That is unquestionably true. He then instructed them that 
according to the evidence there was no privity. Of course 
that was an end of the case, and was the same as to say that 
they must find for tLe defendant. 

In this there was error: for, the fact that the plaintiffs furnish- 
ed the lumber and the defendant received it, raised an implied 
promise on the part of the defendant to pay the plaintiffs 
for it. 

_ This implied promise was, however, subject to be controlled 
by any express contract which. may have existed between the 
parties, and evidence was offered to show that there was an 
express contract between one of the plaintiffs, Edwards, and 
the defendant, to the effect that the defendant was not to pay 
the plaintiffs, but was to pay him, Edwards, by crediting the 
amount of the lumber on an individual claim of the defen- 
dant’s against Edwards. This contract, supposing it to have 
existed, was no defence in this action, because it was a fraud 
upon the partnership—the plaintiffs. A creditor of one of 
several partners has no right, even under an express contract 
with such partner, to apply partnership effects to the satisfac- 
tion of a debt against such partner. This is, however, sub- 
ject to the exception, that if the other partner consents to the 
contract, then itis valid, and will control the implied contract. 

Was there any evidence in this case that the other partner, 
Broaddus, consented to the express contract between Edwards 
and the defendant? Broaddus, who was examined asa witness, 
said that his partner, Edwards, had made the contract with de- 
fendant, and informed him ot it, and asked him if the mill of 
the partnership would furnish the lumber, and that he “as 
sented thereto.” Edwards, who was also examined, said that 
Broaddus assented to the contract, and was to look to him, 
Edwards, to settle for the lumber with the firm. This evi- 
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dence ought to have been submitted to the jury, with proper 
instructions, as tending to show that the partnership assented 
to the express contract made by Edwards and the defendant, 
and that the implied contract was controlled by the express 


contract. 
There must be a venire de novo. 


Per CURIAM. Venire de novo. 








JESSE W. MILLER ov. JAMES B. GIBSON. 


The provisions in the Magistrate's Stay Law, (22nd March 1869, s. 8) 
which allows magistrates to set aside judgments, executions, &c.,— 
destroys vested rights, and therefore is unconstitutional, (Const. 
of N. C., Art. I, s. 17.) and void. 


(Murphy v. Merritt, ante 502, cited and approved.) 


APPEAL, from a motion to set aside a judgment, heard by 
Cloud, J.,at Rowan, Spring Term 1869. 
The action in which judgment had been given, commenced 
by a warrant before a Justiceof the Peace. The defendant 
appeared and confessed judgment, on the 13th of March 1869. 
On the 15th, execution was issued and levied upon personal 
property. On the 27th of March, and before the sale, the 
defendant again appeared before the Justice and moved to set 
aside the judgment and execution, and to be allowed to plead 
according to the provisions of an act of the Legislature, ratified 
March 22nd 1869, entitled, ‘‘An Act in regard to proceedings 
before Magistrates.” His motion was allowed, and the plain- 
tiff appealed to the Superior Court, The case was heard by 
consent of parties, before his Honor, who being of the 
opinion that the action of the Justice was unwarranted 
by law and void, and without any other or further effect 
than the act of any other person, declared the case “coran non 
judice;” and, on the ground that there was no judgment 
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appealed from, dismissed the appeal. Whereupon the plaintiff 
appealed to this Court. 


K. Craige, for appellant. 
W. H. Bailey and McCorkle, contra. 


Reape, J. It is notinsisted that there was any irregularity 
in entering judgment—it was by confession—or in the issuing 
or levying of the fi.fa. After ten days from the rendition of 
the judgment, the whole matter was beyond the control of the 
magistrate; he had no power to set it aside, or to grant an 
appeal. Rev. Code, ch. 62, s. 26. 

But it is insisted that while that was so under the law as it 
existed at the time of the rendition of the judgment (March 18th 
1869), yet that on the 22nd March 1869, the Legislature passed 
an act commonly called the magistrate’s stay-law which (s. 8) 
authorized the magistrate, on application of the defendant, to 
set aside the judgment and fi. fa, and stay proceedings, &c. 
‘This provision in said act is void, for the reason that it directs 
the magistrate to destroy vested rights. Constitution, Art. 
I,s.17. The levy of the/i. fa., which was prior to the passage 
of the act, created a lien upon the debtor’s property in tavor 
of the creditor, and it was not in the power of the Legislature 
to destroy the lien. We agree with his Honor below. The 
appeal will be dismissed, and judgment here against the 
defendant for costs. See Murphy v. Merritt at this term. 


Per CuRIAM. Appeal dismissed. 





> be * 
the 
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ROBERT H. SMITH ». WILLIAM SMITH and others. 


Where a person, being in eztremis, and conscious of it,—sent for a 
friend with whom he had often talked on the subject of a will,— 
and told him what disposition he wanted to make of his property, 
and then such friend replied that if he wanted to do anything 
of that kind he had better have some other person in the room, 
and thereupon the speaker went out and brought in another person, 
and in the presence of the sick man repeated the proposed dis- 
position ‘of the property, to which the latter assented; Held to be a 
sufficient rogatio testium to satisfy the requirements of a nuncupative 


will. 
(Harden v. Bradshaw, 1 Win. 263, cited and approved.) 


Caveat of a nuncupative will, tried before Cloud, J., at 
Rowan, Spring Term 1869. 

Upon the-trial the jury found the following special verdict: 

“That Charles D. Smith, the alleged testator, died on the 
8th day of October, 1867—that shortly before his death he 
had talked with one John J. Shaver about his property—that 
on the day the last conversation took place, to wit, on the 
6th day of October 1867, he sent for said Shaver, and after 
Shaver got to his room there was a negro boy in the room, 
whom the said C. D. Smith directed to leave the room. The 
said C. D. Smith then remarked to said Shaver that he wanted 
to make some disposition of his property—that Shaver told 
him if he wanted to do anything of the kind he had better 
have some other person in the room—that thereupon the said 
Shaver went down and told Theodore Klutts to come up— 
that before Shaver went down for Klutts, the said C. D. Smith 
said ‘to Shaver he wanted a tomb-stone over his father, 
mother, wife and two children, and himself, and the balance 
of his property of every description he wanted to go to his 
brother, Robert H. Smith, who is the propounder—that when 
Shaver returned he remarked to the said C. D. Smith, “here 
is Theodore Klutts”—that Shaver also told him he could now 
go over what he wanted done—then Shaver went over in the 
presence of the said C. D. Smith and Klutts what the said CO. 
D. Smith = before told as to the disposition he desired made 
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of his property—nothing more was said or done; they further 
find that when Theodore Klutts got into the room, Shaver 
told him, Klutts, in the presence and hearing of said C. D 

Smith, what disposition he wanted made of his property— 
that the next thing that occurred was, that Shaver stated that 
said C. D. Smith wanted tomb-stones put over his father, 
mother, wife and two children, and the balance of property to 
go to his brother Robert—that said C. D. Smith interrupted 
Shaver and said, “and over myself, also”’—that Shaver went 
back and repeated it all over to said C. D. Smith—that when 
he, Shaver, got through, he remarked, “is that right, or is that 
all?” he, said C. D. Smith, nodded his head, or said, yes—that 
said Klutts then went down stairs. The jury further find 
that all this occurred in the last sickness, at his usual place of 
residence, and the said C. D. Smith was then of sound and 
disposing mind and memory—that the alleged testamentary 
words were reduced to writing before 8th October, 1867, as 
follows: 


STATE OF NORTH CAROLINA, 
Rowan County. 

We, the undersigned, being called on to witness what dis- 
position Charles D. Smith wanted made of his property in case 
of his death: ‘First, he wanted tombstones put over his father, 
mother, wife and two children, and himself, and the balance 
of estate of every description to go to his brother, Robert H. 
Smith.” August 6, 1867. ’ 

Jno. J. SHAVER, 
Teo. Kuurts. 





That during the time Shaver and Klutts were present 
together, the said C. D. Smith said but one word or made but 
one gesture, except about reminding Shaver of putting tomb- 
stone over himself—that the said C. D. Smith had some time 
before spoken to one Caldwell an attorney, to draw a will 
making some disposition of his property, which was not done 
—that some days after the time that Shaver and Klutts were 
together as aforesaid, the said C. D. Smith stated to a Mrs. 
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Utzeman that he had made his will, and willed all of his 
property to his brother Robert. That said Smith had been 
residing at the place over ten days, and that the estate in contro- 
versy is worth over two hundred dollars. But the jury being 
ignorant of the law, say that if the foregoing facts amount in 
law to a nuncupative will, they so find; and if not they so find.” 

His Honor being of opinion that the foregoing facts did 
not constitute a nuncupative will, gave judgment for the 
caveators, and the propounder appealed. 


Kerr Craige, for the appellants. 
Boyden & Bailey, contra. . 


Dick, J. The statutory provisions (Rev. Code, ch. 119, sec. 
11) in relation to nuncupative wills, have existed in this Stat 
since 1784, and they are substantially the same as those in 
the stat ute of frauds, 29 Car. 2, ch. 3, sec. 19, 20; and these 
provisions have always been strictly construed and enforced 
by the Cour ts, both in this State and in England. 


Previous to the enactment of the Statute of frauds, nuncu- 
pative wills of personal estate were admitted to probate by 
the English Ecclesiastical Courts, when ¢ was shown that the 
testator at the time of nuncupation was in exéremis, and unable 
to have a written will prepared, and the present strict for- 
malities were not required. The same liberality as to such 
wills may now be shown in this State, where the estate 
bequeathed does not exceed the sum of two hundred dollars 
in value. 

The provisions of the Statue of frauds in regard to nuncu- 
pative wills were enacted to. prevent “fraudulent practices,” 
&c., and since that time it has generally been held by the 
Court that all the requirements of the statute must be strictly 
complied with, before sueh wills can be admitted to probate. 
In the case before us the testamentary capacity, the animus 
testandi at the time of the alleged nuncupation, and all the 
other requisites of the statute, except the rogatio testium, are 
established by the special verdict. There is not the slightest 
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suspicion raised by the testimony, of any “fraudulent practice,” 
and we think the facts found in the special verdict show a 
sufficient rogatio testium. The testator was conscious of his 
condition, and was very anxious to make a disposition of his 
property. Some time before his nuncupation, he had applied 
to a lawyer to prepare a written will, which had not been 
done, and he had frequently talked with witness Shaver on the 
subject. When he was almost in extremis, he sent for the 
witness Shaver, and told him (Shaver) what disposition he 
wished to be made of his property, and assented to another 
witness being sent for. In our opinion this was a sufficient 
rogatio testium as to witness Shaver, and meets the require. 
ment of the statute in this respect, Harden v. Bradshaw, 1 
Win. 263. The testamentary words were afterwards 
repeated twice in the presence of two witnesses, and were 
fully understood and assented to by the tesiator. The facts in 
this case in relation to the rogatio testium are certainly as 
strong and conclusive as those in the case of Harden v. 
Bradshaw. 

The judgment in the Court below must be reversed, and 
judgment rendered in this Court upon the special verdict. 
This will be certified to the Court below, to the end that a pro- 
cedendo may issue to the Probate Judge, &c. | 


Per Curiam. Judgment reversed. 








THE STATE ez. rel. WILLIAM FAIRCLOTH >». R. K. FERRELL 
and others. 


It is not necessary that a writ of execution shall be made returnable 
to the neat term after that at which it was tested. 


(Ledbetter v. Arledge, 8 Jon. 475, cited and approved.) 


Civit Action, su bmitted upon acase agreed, to Watts, J., 
at Wake, Spring Term 1869. 
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The case recited that a judgment in favor of the plaintiff, 
against one Cunningim, was obtained at Fall Term 1867, of 
the Superior Court for the County of Greene, which was held 
on the second Monday after the fourth Monday of September 
in that year; and that an execution was issued on said judg- 
ment, tested of said term and made returnable to the Fall Term 
of the said Court, in the year 1868. This execution reached the 
hands of the Sheriff of Wake on the 30th of March 1868, and 
was levied upon a certain lot and houses thereon, in the City of 
Raleigh. Several executions in behalf of other parties, came to 
the hands of the Sheriff, before the 30th of March 1868; but it 
wasadmitted, that the plaintiffs execution was of prior teste to 
any other in the hands of the Sheriff on the 18th day of May 
1868, the time when the sale was made. 

The Sheriff however, applied the proceeds of sale to what 
he termed “older judgments, having priority of this execu- 
tion.” 

Upon this state of facts his Honor gave judgment for the 
defendants, and the plaintiff appealed. 


Battle & Sons, for the appellant. 
Bragq, contra. 


Sette, J. (After stating the case as above.) Since 
the case of Green v. Johnson, 2 Hawks, 309, there can 
be no question, that an execution bearing the first tesie, 
will be satisfied before one of a younger teste first delivered 
and levied upon property, which is not sold, before that of the 
first teste comes to the Sheriff’s hands. 

But the plaintiff's execution was doubtless considered void, 
because it bore teste of Fall Term 1867, and was made retur- 
nable to Fall Term 1868, taking no notice of Spring Term 


_ 1868, which intervened. 


Tn mesne process, if a term be omitted, the writ is void in 
personal actions; but it is not so in final process. 
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It is not necessary, at common law, that a writ of execution 
should be made returnable to the next term after that in 
which it is tested; if a term intervene it *: not material. We 
are not aware that the point has eve: veen presented before 
in this State, but we consider ‘t aetermined, upon the author- 
ity of Shirley v. Wright, 2 Ld. Raym, 775; especially as this 
case is cited, with approbation, by so many text writers. 2 
Bacon’s Abr, tit Execution, ¢ 1; 1 Archbold’s Pr. 26 
Sellon, 551; 2 Tidd, 1028. 

Our stat sate, Rey. Code, ch. 31, sec. 50, has no application 
to executions, (Ledbetter v. Arledge, 8 Jon. 475,) and, in cases ij 
where it does apply, is only in affirmance of the common law, | 
for it directs that “all writs, &c., shall, unless otherwise 
directed, be returned the first day of the term, to which the 
same shall be returnable, &c.” 

‘Sales made under junior executions, are supported in favor 
of innocent vendees, and creditors must louk to the fund, or } 
to the Sheriff, in case there has been a misapplication of the 
fund. 

True, the lien of the first execution may be destroyed by 
laches or fraud, but it cannot be contended that such is the 
cate here, for doubtless the Clerk of the Superior Court of 
Green county issued the execution in question under what he 
supposed to be provisions of the so called Stay Law. 

We are of the opinion that the plaintiff is entitled to 
recover. - 7 

Let it be certified that there is error, &c. 


Per Curiam. There is error. 
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A. A. MITCHELL v. JAMES A. HENDERSON and another. 






In an action of assumpsit, the rule of damages in a suit upon a note 
for $107 payable ‘‘in gold, or its equivalent in the currency of the 
country,” is—such amount in'U. 8. Treasury Notes, as, at the time 
the note became due, was worth $107 in gold. 

Judgments given now are solvable in Treasury Notes of the United 
Strtes. 

(Gibson v. Groner, ante 10, cited and approved.) 










Assumpsit, tried before Culley, J., at Caswe.L, Spring 
Term 1868. | 

The plaintiff declared upon a note for $107, payable “in 
gold, or its equivalent in the currency of the country;” and 
requested the Judge to instiuct the jury that he was entitled 
to collect in dollars and cents as much as the sum called for 
in gold, was worth at the time the note became due, (January 
1st 1867.) 

The Court declined so to do, and instructed the jury that 
the measure of damages was $107 with interest, &c., from 
January lst, 1869. 

Verdict accordingly; Rule, &c.; Judgment, and Appeal. 


















Bailey, for the appellant. 
No counsel contra. 










Dick, J. The principle involved in this case, was fully 
considered, and decided at the last term of this Court; Gidb- 
son v. Groner, ante 10. 
As the distinctions between the common law forms of action 
ex contractu are now abolished, (Const. Art. IV, Sec. 1,) and 
the remedy for the enforcement of all kinds of contracts, is a 
“civil action,” there ought to be an uniformity as to the cur- 
rency in which judgments are to be entered. 

Both in England and in this country the currency and the 
method of counting it, are established by law, and all legal 
proceedings are to be kept in conformity to such regulations. 
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In England judgments are entered in pounds, shillings and 
pence; and in this country, they must be entered in dollars 
and cents, Act of April 2nd, 1792. Sec. 20. 

In this country we have two kinds of currency differing in 
value, i. e., coin, and Treasury notes. 

We have been unable to find any authority to warrant a judg- 
ment in coin, in one action for a money demand, and in another 
action of the same kind a judgment for Treasury notes; or 
in the same action an alternative judgment for coin or Trea- 
sury notes. 

At common law in the action of debt in the detinet for goods, 
and in the action of detinue, a judgment may be rendered in 
the alternative, “that the plaintiff recover the goods, or the 
value thereof if he cannot have the goods, &c,” but we 
remember no other judgments of like character. We think 
that the law does not authorize two such forms of judgment 
tor money demands; and therefore hold that the value of all 
contracts, whether simple contracts, or specialties, must in a 
civil action be estimated in United States Treasury Notes, 
and judgment be rendered for such amount, solvable in cur- 
rency. 

Where there is an express contract for the payment of coin, 
the depreciation of Treasury notes must be ascertained and 
added to the nominal amount of coin agreed upon. 

We adopt this rule of law for uniformity and convenience, 
as coin is now practically an article of commerce, and is rarely 
used as currency, and as the Act of February 25th 1862 makes 
Treasury notes a legal tender in the payment of debts. The 
technical objections to this rule of law, arising from the nature 
and form of the common law actions, no longer exists, and 
the civil action substituted by the Code is sufficiently broad 
in its operation to give adequate remedy for the enforcement 
of all contracts. 

The case before us, is an action of assumpsit, and even at 
common law, there was no difficulty in the jury assessing 
damages in treasury notes for the non-performance of the coin 
contract. There was error in the ruling of his Honor in the 
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Court below, but as he acted in conformity with a Military 
order then in force, each party must pay his own costs in 
this Court. (C. C. P. Sec. 278). Venire de novo awarded. 

Let this be certified. 








Per Curiam. Venire de novo. 











THOMAS ROBINSON, Ex’r., &c. 0. HENRY McIVER and others. 






1. General pecuniary legacies are not chargeable upon or to be pre- 
ferred to, specific devises of land, although the latter be found in 
a residuary clause which also includes personalty. 







2. A legacy in contemplation of emancipation and removal, to one 
who was a slave when the will was written, is valid; and a bequest 
made in trust for the removal of such slave, with balance if any to 
him, is, under the results of the war, payable to him without abate- 
ment. 

3. An Executor not expressly charged with such, has no official duty 
in connection with bequests of annuities charged upon land. 

4. Upon the death (before the testator’s) of a residuary legatee (a 
nephew and one of the heirs of the testator,) the real and personal 
estate given to him lapses for the benefit of the testator’s heirs and 
next of kin. 

5. In case of such lapse, an annuity charged npon the land in favor 
of one of the heirs, will abate pro rata. 

( Whedbee v. Shannonhouse, Phil, Eq., 283, Hayley v. Hayley, Ib. 180, 

cited and approved.) 




















CrviL-acTIon to obtain the construction of a will, tried by 
Buston, J., at Ricumonp, Spring Term 1869. 

The testator, Henry W. Harrington, published his will in 
due form in December 1860, devising and bequeathing amongst 
numerous relatives and friends a large estate in lands, sla ves 
and other personal property. The will was elaborate, inclu- 
ding 28 sections, and som? twenty or more copy sheets. The 














IN THE SUPREME COURT. 





Rosrnson, Ex’r. &c. v. McIver AND OTHERS. 





testator died March 2d, 1868, and his will was duly proved 
before the Judge of Probate for Richmond county, Nov. 6th, 
1868. 

The results of the war, in emancipating the slaves and 
rendering insolvent many of the debtors of the testator, had 
raised the questions now brought before the Court, and they 
render it necessary to set out the following portions of the 
will, either in substance, or at length. 

By the first section the testator provided for the payment of 
his'debts by crop and money on hand, so far as necessary. The 
following six sections disposed of certain books, &c., as me 
mentoes. The next following sections, to 17 inclusive, gave 
considerable pecuniary legacies to various persons, without 
charging them on land, or any other fund. 

Section 18 gave to trustees, for Mrs. Cynthia Cole, the 
plantation and tract of land whereon he resided, also cer- 
tain slaves, and farming stock, &c., for her use, &c., during her 
life; and on her death to go into the residue of the estate. 

Section 19 provided an annuity of $300 for Mrs. Cole. 

Section 20 gave to Stephen W. Covington a slave named 
Alexander Hambleton, his wife and family, in trust to be re- 
moved to Mexico where they might be free, but if on account 
of the disturbed condition of that country, or for other reason 
that could not be done, then to Ohio; but if that should be 
impracticable, then to St. Domingo. And then, by section 21, 
$1,000 was given to said Alexander, upon“his arrival and set- 
tlement in either of those places; and $500 to Mr. Covington, 
in trust for payment of expenses attendant upon the removal, 
with balance after such payment to said Alexander, and $500 
to himself, for his trouble, &c. 

Section 22 provided that if the project in the two imme- 
diately preceding sections, should be impracticable, the slaves 
therein mentioned should fall into the residue, and the matter 
left to the consideration of the residuary legatee. 

By section 23, certain mementoes were given to his sister 
Harriet H. Strong. 

By section 24 an annuity of $1,000 was given to his sister 
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Harriet; and by section 24 this annuity and that to Mrs. Cole 
were made “a charge upon, and to be paid out of, the residue 
of my estate hereafter to be disposed of.” 

Section 26 directed an executor to sell certain lands in Sum- 
ner county, Tennessee, and the testator’s interest in certain 
tracts and parts of tracts in Richmond county, N. C., called 
“ Speculation ” or “‘ Big Survey ” lands, and that the proceeds 
should fall into the residue of his estate. 

Section 27, “I give, devise and bequeath to my nephew, 
Henry W. Harrington, all the rest and residue of my estate, 
both personal and real, of every description whatever, (not 
hereinbefore devised or bequeathed,) including the remainder 
in all the property hereinbefore devised and bequeathed to 
my friend Cynthia Cole after the consummation of her life 
estate therein, and consisting principally of about sixteen or 
seventeen thousand acres of land, in divers tracts. and parts 
of tracts on Pedee river, Edward’s creek, &c., &c., also the 
following negro slaves, to-wit :” &c., &c. 

Section 28 gave a legacy of $200 to one Mary Lucas. 

A paragraph followed in which certain persons, including 
the plaintiff, were appointed executors. 

After setting forth the will the complaint stated that a large 
number of the legatees, among others Mrs. Strong and the 
residuary legatee, were also heirs of the testator; and that a 
number of them, including such residuary legatee, died (the 
latter leaving children,) before he did. 

The questions asked of the Court, were: 

1. Whether the pecuniary legacies were to be charged on 
the land, in the absence of other property to pay them; and if 
80, whether any distinction as to order of application, were to 
be made between the proceeds of the land ordered to be eold, 
and the other land ? 

2. Whether the executor were chargeable with any duty in 
respect of the pecuniary legacies chargeable on the land? 

3. Whether the land and personal estate devised to Henry, 
W. Harrington, jr., lapsed, or devolved upon his children ? 





IN THE SUPREME COURT. 





Roprmson, Ex’r. &c. ». Molver AND OTHERS. 





4, Whether if any land lapsed, the legacy to Mrs. Strong 
(an heir) would abate in part, or be paid in full. 

5. Whether the legacy of $1,000 to Hambleton, be valid? 

6. Whether the two legacies of $500 to Covington be de- 
mandable now, and if so, towhom are they to be paid: Coving- 
ton or Hampton ? 

7. Out of what fund are the debts to be paid ? 

8. As the residuary legatee is dead, is it the executor’s duty 
to make sale, as required in section 26 ? 

Proper parties having been made, &c., his Honor gave a 
judgment, which it is not necessary to state, and from that 
decree, in order that the matter might be permanently dis- 
posed of, all parties appealed to the Supreme Court. 


Ashe, for the plaintiff. 
Hinsdale, for some of the defendants. 


1. The provision for Harrington lapsed, and is void, and 
the land goes to the heirs; 3 Cruise 128, &c., 2 Ire. Eq. 330. 
Hume v. Wood, 8 Pick. 478. Rev. Code, ch. 119, sec: 28, 
does not apply. 

2. The pecuniary legacies are not chargeable upon the land 
given in the residue, 2 Atk. 626, 3 P. Wms. 323, Ambler 178, 
Lupton v. Lupton, 2 Ire. ch. 614, 1 Roper Leg. 671, That 
there is a mixed fund of realty and personalty is not enough, 
Nyssen v. Gretton, 2 Y. & C. Exe. 222, and Reynolds v. Rey- 
nolds, 16 N. Y. 257. 


Battle & Sons, for others. 


Where the land is not specially devised, but blended with 
personalty in a residuary clause, it is charged thereby with 
the legacies Mirehouse v. Scaife,14 Eng. Ch. Rep. 696, 
Francis v. Clemow, 23 Eng. L. & E. 125, Lewis v. Darling, 
16 How. U. S. 1, Givens v. Givens, 1 Mur. 192. 

They also cited Gallager’s Appeal, 48 Pa. 121, and Moore 
v. Beckwith, 14 Ohio, 129. 
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Pearson, C. J. 1. Are the pecuniary legacies a charge on 
the real estate embraced by the residuary clause? 

To decide this question it is necessary to determine what 
real estate is embraced by the residuary clause. 

The land devised to Mrs. Cole, to wit, the plantation on 
which the testator resided, is embraced, subject to her life 
estate; The sixteen or seventeen thousand acres in divers 
tracts on Pe Dee River, &c., areembraced: Jd certum est 
quod certum reddi potest, by reference to the title deeds: And 
the proceeds of the sale of the tract of land in Sumner County 
Tennessee, and of “the Speculation” or “Big Survey” land in 
Richmond County, are embraced. 

But these are specific devises, although set out in the resid- 
uary clause, and arejexpressly charged with the annuities of $300 
to Mrs. Cole, and $1000 to Mrs. Harriet H. Strong. This, of 
itself, is enough to show that the general pecuinary legacies 
cannot be a charge by implication, on the land or the pro- 
ceeds of that directed to be sold. The expression of one ex- 
cludes the other: it might be that if the land was subjected to 
the pecuniary legacies, there would not remain a sufficiency to 
secure the annuities. 

We concur in th@ position taken by the learned counsel, for 
which he cited many authorities, that when, in a residuary 
clause, land and personality are made a mixed fund, the land 
as well as the personalty is made subject to the payment of 
pecuniary legacies. This, however, is not on the footing of a 
charge on land, like the annuities in this case, but on the ground 
that in order to ascertain what is embraced in the residuary 
fund, it is necessary to take out the specific legacies, and then 
to deduct the pecuniary legacies; and only what remains is 
“the rest or residue of the estate.” The residuary legatee 
takes only what is left. 

Sometimes the residuary fond is treated as a matter of not 


‘much importance, as where a testator, after disposing of the 


bulk of his estate, adds, “the rest of my estate not herein before 
disposed of” &c., like the words “and other articles too tedious 
to mention” in a constable’s advertisement of sale. 
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Sometimes the residuary clause is the substance of the will; 
as when a testator, after giving a few specific and pecuniary 
legacies, gives the bulk of his estate as the residue. In both 
of these cases the residue is ascertained by first taking out the 
specific and pecuniary legacies; and the residuary legatee is 
entitled only to what may be over and above, whether it be 
land or personalty. In this sense all of the cases are to be 
understood: not as allowing the property to go to the resid- 
uary legatee, subject to a charge, but as taking the amount of 
the pecuniary legacies out of the fund, as something which he 
is not entitled to, because it does not come under the dis- 
cription. 

Our case does not fall under either of these two classes, in 
respect to the land or the proceeds of the sale of the other 
land, but only in respect to such property or funds as do not 
pass by it specifically, and fall under the description of “what 
is left,” after taking out the specific, and the payment of the 
pecuniary legacies. 

This is an exceptional case, for in the residuary clause 
the testator makes specific devises and specific bequests. These 
- are fixed with sufficient legal certainty, and are not included 
or left to depend ®pon the general words “what may be left,” 
or “things too tedious to mention,” or “such as may have 
been overlooked.” 

This same residuary clause sets out a specific legacy of many 
slaves, with particular instructions in regard to them. No 
one who reads it can for a moment suppose it was the inten- 
tion of the testator, that these slaves should in any event be 
sold in order to paythe pecuniary legacies. 

2. The pecuniary legacy to Alexander of $1000, and of 
$500 to pay expenses of removal are now absolute; the condi- 
tion and purposes being met by emancipation; so this legacy 
takes grade with the other pecuniary legacies. Whedbee v. 
Shannonhouse, Phil. Eq. 283; Hayley v. Hayley ib 180. 

8. The executor has no concern with the annuities: he will 
sell the Tennessee land, and the “Speculation land” (unless the 
heirs-at-law elect to take the land), and the proceeds of sale 
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together with the other land, descend to the heirs cum onere ; 
and it is his duty to see that all other property not specifi- 
cally bequeathed, is applied to the satisfaction of the pecu- 
niary legacies, pro rata. 

In the event of a lapse by the death of a legatee or devisee, 
the legal effect is the same as if the name had been left blank; 
and the party becoming entitled takes the property in the 
same manner, plight and condition, that the legatee or devisee 
would have taken. In our case, for instance, the heirs-at-law 
and next-of-kin take the real and personal estate, charged 
with the annuities; and what constitutes the fund will be as- 
certained in the same way as it would have been in respect to 
the residuary legatee had he been living. Mrs. Strong being 
one of the heirs, the annuity given to her will be subject to 
abatement pro rata. 

We have disposed of all of the practical questions that now 
arise under the will. The loss of tle slaves and the destruc- 
tion of other personal property during the war, as appears 
from the pleadings, render the decison of the other points into 
which his Honor has entered with great minuteness, un- 
necessary. 

The decree will be reversed in so far as it does not conform 
to this opinion, and a decree in these respects will be drawn 
in conformity thereto. The other parts of the decree below 
need not be referred to. The costs will be paid, out of the 
fund. 


Per Curiam. Decree accordingly. 
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JOSEPH CROCKER and others, ex pare. 


A testator desired his property, real and personal, after the death of 
his widow, to be divided among his heirs; except that A should have 
$50 and B, ©, D, and E $10 each, above their distributive shares; 
Held, that these sums were to be made good out of the real estate, 
if the personalty proved insufficient. 


Petition to sell land for a division between the petitioners, 
filed in Wake Court of Equity, 1866, and brought to this 
Court by an appeal from a decree at W ake, Spring Term 1869, 

The petitioners were tenants in common under the will of 
one John Crocker, who died in said county in 1853, devising 
as follows: 

“I give and bequeath unto my beloved wife, Penny Crocker, 
all of my property, both real and personal, &c., and after her 
death to be equally divided among all of my heirs, except five, 
namely, one of them, Martha Ann Crocker, I give and bequeath 
to her $50, over and above her distributive share; also I give 
and bequeath to my four little sons, namely, William, Matthew, 
Sidney and Henry C. Crocker, $10 each, over and above the 
distributive shares above named.” 

The question was as to the distribution of the proceeds of 
the sale, i. e., whether the gifts of money mentioned above 
failed with a failure of the personal assets of the deceased, or 
were charged upon the realty devised, and its proceeds. 

The matter having been referred to the Clerk and Master, 
he reported that those gifts had failed, and there was a decree 
below in accordance therewith; from which the parties inter- 
ested took an appeal. 


Battle & Sons, for the appellants. 
Haywood, contra. 


Dick, J. The exception to the report of the Clerk and 
‘Master is sustained. The intention of the testator is manifest, 
although not expressed in his will with technical accuracy. 
The general rule of law, that where technical words are used 
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they are to be construed in a technical sense, is controlled by 
the manifest intention of a testator. In this case there can 
be no doubt as to the wishes and purposes of the testator in 
the disposition of his estate. The whole estate is given to the 
widow for life, and at her death it is to be divided among the 
children of the testator. In the division, five of the children, 
viz: Martha, William, Matthew, Sidney and Henry, are to 
have the legacies mentioned in the will, and then all the 
children are to have equal shares of the residue. These 
T pecuniary legacies are a charge upon the-whole estate, and 
j their payment does not depend upen the sufficiency of the 
personal estate. 

There must be a decree for the payment of said legacies 
out of the proceeds of the land, to thesaid legatees or their 
representatives; and for a division of the residue among all the 
children of the testator or their representatives, according to 
their legal rights. The costs must be paid out of the common 
fund. 







ae i | 















Per Curiam. Decree accordingly. 














THOS. K. HARRIS and others ». RICKS, HILL & Co., and others. 





The provision of the Code ©. P. giving plaintiffs having judgment, 
three years in which to issue execution, applies to judgments pen- 
ding at its adoption: therefore, a plaintiff in such a judgment which 
at the time of application was more than a year old, had a right to 
have it docketed. 

Quare whether a creditor by prior docketed judgment, who places 
execution in the Sheriff’s hands after a sale, can intercept its pro- 
ceeds, to the prejudice of creditors by subsequent docketed judg- 

ments, whose executions were in the Sheriff's hands at the sale? 













Return by Sheriff, asking gdvice as to the application of 
the proceeds of sales under execution, to the process in his 
hand, made to Watts, J., at Hauirax, Spring Term 1869. 

42 
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The principal points of difference between the parties were: 
1. Whether a creditor by judgment, which was pending 
when the C. C. P. was adopted, and, at the time of applying 
to have it docketed, was more than a year old (and so, by the 
previous laws, would have been dormant), could have it 
docketed, so as to be preferred to other judgments taken under 
the code, and docketed subsequently; 

2. Whether creditors (Pullen, Pierce & Co.,) whose judg- 
ment was docketed before the sale, could intercept the pro- 
ceeds of such sale by placing an execution in the Sheriff's 
hands after it had occurred, to the prejudice of creditors by 
judgment, docketed after his, executions under which were in 
the Sheriffs, hands at the sale. 

The amount in the hands of the Sheriff rendered the former 
question the only one of practical importance. 

His Honor decided it in favor of the creditor with oldest 
docketed judgment, and other creditors appealed. 


Rogers & Batchelor, and Conigland, for the appellants. 
Barnes and Walter Clark, contra. 


Reape, J. Under the Code, (§ 255,) execution may issue 
as of course, at any time within three years from the rendition 
of the judgment; and this applies to judgments existing at the 
time of the adoption of the Code. 

When the execution comes to the hands of the Sheriff, he is 
required “to satisfy the judgment out of the personal property 
of the debtor; and if sufficient personal property cannot be 
found, out of the real property belonging to him on the day 
when the judgment was docketed in the county, or at any time 
thereafter. C. C. P, § 361. 

The judgment is a lien upon land at, and from the time of 
its being docketed. C. C. P. § 254. 

The funds in the Sheriff's hands must be &pplied to the 
satisfaction of the executions, rding to the priority of the 
docketing of the judgments. ere are six of the judgments 
which were docketed prior to the 4th day of January 1869, 



































JUNE TERM, 1869. 





Harris e. al. v. Ricks, Hux & Co., et. al. 





which was the day on which the judgment in favor of Pullen 
& Pierce was docketed, and therefore those six are to be satis- 
fied before that of Pullen & Pierce. This would .be so, even 
if Pullen & Pierce’s execution had been in the Sheriff’s hands 
at the time of the sale, which was not the fact; it came to his 
hands after the sale. 

A question is presented whether the execution of Pullen & 
Pierce, whose judgment was docketed 4th January 1869 but did 
not reach the Sheriff's hands until after the sale, has _ priority 
over several other executions which did reach the Sheriff’s hands 
before the sale, but were issued upon judgments docketed 
after January 4th 1869. It would seem that a judgment 
creditor prior in the order of docketing his judgment, who 
negligently fails to sue out execution, ought to be postponed 
to a judgment creditor subsequent in the order of docketing, 
but who sues out execution and sells. Especially would this 
seem to be so, if the prior judgment creditor had notice of 
the subsequent judgment creditor’s levy and purpose to sell. 
But we suppose from what was said at the Bar, that the funds 
in the Sheriff’s hands will not be sufficient to satisfy the first 
six executions; so that the question is of no practical impor- 
tance in this case, and therefore we do not decide it. If it 
should turn out to be necessary, the point can be presented 
hereafter. There will however be General Rules adopted at 
! this term and publised with the Reports, which will cover the 

case. The case of Allen v. Plummer, at the last term, was 
before the Code. 

There is.no error in his Honor’s ruling. The costs will be 
paid by the appellants. 


i i sf? 





Per Curiam. Judgment affirmed. 
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JESSE W. PEEBLES ». JOSEPH A. PEEBLES and CHARLES 
H. HORTON. 


Courts of Equity in this State will not grant new trials of issues, sent 
by them to be tried at law, merely because the verdict was against 
the weight of evidence. 

Where the issue sent for trial was, whether a certain conveyance from 
A to B was in fraud of C, a creditor of A, and with the direction 
that C should be plaintiff in the issue, and A and B co-defendants; 
and upon the trial declarations made by A previous to the convey- 
ance and whilst he was in possession of the land in regard to 
the state of the accounts between himself and B, were allowed to 
be given in evidence; Held that such declarations were not com- 
petent as against B; also, that to prevent com plications on a new 
trial, A’s name should be struck out of the issue. 


Issug, sent from the Supreme Court sitting in Equity at 
January Term last, to be tricd at Wake, tried by Watts, J., 
at Spring Term 1869. 

The plaintiff, as creditor of Joseph Peebles, had filed a bill 
against the defendants, charging fraud in a certain conveyance 
of lands from such debtor to Horton, in February 1865. The 
defence was that Joseph Peebles owed Horton also, and had 
conveyed the land bona fide to pay the debt. Upon the case 
being opened in the Supreme Court at last term, an issue was 
ordered to be tried at law between Jesse Peebles as plaintiff, and 
Joseph A. Peeblesand Charles H. Horton as defendants, in- 
volving the question of fraud. - 

Upon the trial the plaintiff was allowed to prove what 
Joseph had said several years before, whilst in possession of 
the land in controversy, as to the state of accounts betwixt 
himself and Horton, for the purpose of showing that the alle- 
gations as to the extent of indebtedness between them in 1865 
was not true. The defendant excepted. 

Verdict for the plaintiff. 

In this Court the defendant moved for a new trial: 

1. Because the verdict was against the weight of evidence. 

2. Because of the admission of the declarations of Joseph’ 
Peebles. 
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Haywood, and Rogers & Batchelor, for the motion. 
Phillips and Battle, contra. 


1. The practice in regard to new trials of “issues” in Nortlr 
Carolina differs from that in England, 2 Hawks, 432, 1 Jon. 
Eq. 142, and ante 261. Here, however, even the English 
practice has not been pursued on the other side, 6 Madd. 58, 
3 Russ. 318. There is no such rule in England in “issues” 
involving the title to land, as that a second trial is given, as 
of course. Thatruleis confined to issues involving the title to 
an inheritance upon the issue dev. vel non, for the reason that 
such issue cannot be tried in equity, and therefore when sent to 
law, the former Court feels bound by the analogy in eject- 
ment. Here the issue is one to the trial of which is equity is 
competent; and as it was a matter of discretion to order even 
one trial at law, much more so a second. See Van Alst 
v. Hunter, 5 J. Ch. 1 52, which collects all the authorities 
Adams’ [249], Smith’s Ch. Pr. 2, 74 et seg. 

2. Peebles’ testimony was competent, for he is a party to 
the record; and were he not, it was so by analogy to, 
Satterwhite v. Hicks, Bus. 105, Marsh v. Hampton, 5 Jon. 
382, Askew v. Reynolds, 1 D. and B. 367. See also Ward v. 
Sanders, 6 Ire. 382, Willie v. Farley, 14 Eng. C. L. 307, 
Phil. Ev. (Hill and Cowen’s notes,) Pt. 1, 271, and cases cited. 


Pearson, C. J. There has been no instance since the insti- 
tution of the Supreme Court of the State of North Carolina, 
in which the Court has ordered a new trial in a case at law, 
or a second trial of an issue directed by the Court acting in 
equity, upon the ground that the first verdict was against the 
weight of the evidence. 

In a case at law, the Judge of the Superior Court who pre- 
sides at the trial, and can see and know everything connected 
with it, and all of the surroundings, hasa discretion to order a 
new trial, if, in his opinion, the verdict be the result of pre- 
judice, or of surprise, or of inadvertence. In an issue directed 
by the Court sitting in equity, the very reason for referring 
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the matter to a jury is, that, because of the imperfect manner 
of taking depositions, and the impossibility of the Court’s 
deciding on the weight of evidence, when the statement of one 
witness looks as good on paper as that of another, the Court 
feels its incompetency to decide between conflicting testimony, 
and chooses rather to rely on the common sense of a jury, who 
have the witnesses before them and are supposed to be capable, 
by observing their looks, demeanor ‘and the effect of cross- 
examination which can in that mode only be made to have its 
full force, to arrive at the truth. 

So it would be labor lost and a confounding of confusion, 
should this Court take upon itself the task of going over all 
of the depositions, and of the statement of the Judge in the 
Court below (supposing him to be able from his notes to pre- 
sent a full expose of the entire evidence, and of the incidents 
of the trial) in order to decide the question whether the ver- 
dict be against the weight of the evidence. 

The fact that this never has been attempted by the Court 
under its organization as a Supreme Court, and that all of 
the cases brought before it for review of the “ trial of issues,” 
have turned on the admissibility of evidence, or the instruc- 
tions of the Judge to the jury, (Jones v. Zollicoffer, 2 Hawks, 
492, Reid v. Barnhardt, 1 Jon. Eq., 142,) settles our practice, 
and we are not disposed to depart from it, as by the Consti- 
tution and the Code of Civil Procedure provision is made to 
prevent the question from being again presented. In regard 
to the practice in England, and how far this Court has felt 
itself bound by the analogies furnished by the decisions in 
that country, we refer to the brief of plaintiff’s counsel and 
to the authority and reasoning there cited and relied on, with 
the remark that the most fruithful source “of issues sent out of 
chancery,” to-wit: cases of devises where the inheritance is 
in question, has from an early day in this State been regula- 
ted by Statute. 

The declarations of Joseph Peebles were competent evidence 
against him. But we can find no authority or principle on 
which to hold these declarations competent against his co-de- 
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fendant Horton. In fact Joseph Peebles has no substantial 
interest in the result of thissuit. So the question is, ought his 
declarations, in hisown favor at the time when made, to have 
been allowed to go to the jury to the prejudice of Horton; 
who, although he claims under him, by a deed subsequently 
made, has no joint interest with him in the land, and is di- 
rectly concerned to prove that the declarations were untrue. 
The cases cited by the plaintiff's counsel do not sustain the 
competency of this evidence, and itis ate against principle 
to allow it to affect Horton. 

For error in allowing it to affect the issue as against Hor- 
ton, there will be a new trial; and to avoid a like complica- 
tion of evidence, competent as to one and not competent as to 
the other defendant, the issues will be made as between the 
plaintiff and Horton, omitting Joseph Peebles. 




















New trial. 





Per Curiam. 
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The expression “lawful heirs,” in a will, applied to describe those 
who are to take a bequest of personalty, means such as take that 
sort of property in cases of intestacy. ' 

Personalty given by a testator who died in 1854, “to be equally 
divided among all my lawful heirs,” in a case where there were no 
‘lineal descendants, and the next of kin are nephews and neices, 
together with the children of a deceased nephew; is to be confined 
to the nephews and neices. 

{Nore.—Since then aliter, by Act of 1862-3 ch. 49; and Act of April 6 
1869, ‘‘Estates of deceased persons.”’] 

(Johnson v. Chesson, 6 Jon. Eq. 146, and Skinner v. Wynne, 2 Jon. 
Eq. 41.) 

(Final decree of distribution postponed, owing to the state of the 

record, and the lapse of time since the bill was filed.) 
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BILL, filed in 1857 and transmitted to this Court at Fall 
Term 1867 of the Court of Equity for Ropgson. 

The suit was for an account and settlement of the estate of 
Barbara Cade, who died in 1854, leaving a will. 
No statement of facts here, is necessary. 


McKay and Fowle & Badger, for the plaintiffs. 
No caunsel contra. 


RopMaN, J. By the will of Barbara Cade, proved in 1854, 
she gives to Mary, Evelina and Nancy Wilkerson, six hundred 
dollars, to be equally divided between the three About this 
legacy there does not appear to be any controversy. She then 
gives “the balance of my estate to be divided among all my 
lawful heirs.” The estate consisted altogether of personalty. 
In a will of personalty, “my lawful heirs” means those who 
at the death of the testatrix are entitled to distribution under 
the Statute. Who are these, in the present case? The testa- 
trix left no lineal kin and no brother or sister; she left 
numerous children of brothers and sisters, who are the plain- 
tiffs; and some children of the children of a brother who 
died, as did his children, before the testatrix. The main ques- 
tion made by the pleadings, is whether these last, that is the 
grand neices and nephews, taking anything under the legacy. 
We are of the opinion that they do not; the Statute, Rev. 
Code ch. 64, sec. 1, sub-division 5, says, “If there be neither 
widow nor children nor any legal representative of children, 
the estate shall be distributed equally to any of the next of 
kin of the intestate who are in equal degree, and to those who 
legally represent them,” and sec. 2, says: “Provided further, 
that in the distribution of the estate, there shall be admitted 
among collateral kindred, no representative after brother’s 
and sister’s children. Johnson v. Chesson, 6 Jon. Eq. 146. 

It follows also that as the persons who take are all in equal 
degree, there is no occasion for the application of the doctrine 
of representation, and they all take equally per capita. Skin- 
ner Vv. Wynne, 2 Jon. Eq. 41. 
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This Court however cannot make any decree in this case 
for several reasons: 

1. The answer alleges that Peggy, daughter of Neil Little 
and wife of Sauls; survived. the testatrix, in which case she 
would be entitled to a share; her representative is no party 
‘to the suit; replication was taken to the answer, but there is 
no testimony on this point. 

2. In 1862 the death of the original defendant Jacob Alford 
was suggested, and a sci. fa. was executed on his executor 
Alexander Blue: an account was taken and confirmed of the 
assets of the testatrix in the hands of Alford, but none has 
been taken of those in the hands of Blue. 

3. The three Wilkerson girls, to whom the first legacy was 
given, are not parties. 

4. In proceeding to a final decree in a cause which has 
been pending so long, we might do injustice. 

There will be a decree declaring the rights of the parties, 
and the case is remanded to the Superior Court of Robeson 
county, to proceed therein according to law. 

Neither party will recover costs in this Court. 


Per CurRIAM. Remanded. 








THE STATE v. HENRY BURWELL and others. 


Wherealandlord, whilst engaged in collecting his advancements, out of 
@ cropin a field, that, by agreement with the cropper, wus to remain 
his ‘ill he was reimbursed,” on being assaulted by the latter with 
a deadly weapon, knocked him down with a stick, Held, that he was 
not thereby guilty of an assault and battery. 

An agreement by him who cultivates land that the owner who advan- 
ces “guano, seed-wheat,” &c., shall out of the crop be repaid in 
wheat for such advancements, constitutes the former a cropper, and 
not a tenant, 

(Denton v. Strickland 8 Jon. 71 and Lewis v. Wilkins Phil. Eq. 303, 
cited and approved. ) 
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ASSAULT AND Battery, tried before Watts, J., at GRANVILLE, 
Spring Term 1869. 

On the part of the State, one Boyd, the prosecutor, testified 
that in 1867 he rented a piece of land from the defendant 
Burwell for the purpose of raising a crop of wheat; that the 
“bargain” was that Burwell was to furnish a certain quantity, 
of guano, and seed wheat, and the land; that he (Boyd) was 
to sow, reap and gather the wheat, and that out of the crop 
Burwell was first to have the valuc in wheat, of the guano and 
seed furnished by him, and the remainder was to be divided 
between them in the pruportions respectively of } and $. He 
further stated~that Burwell came on a certain Friday to his 
house making enquiries as to the wheat then being threshed; 
that Burwell came again on the following Saturday, when he 
(Boyd) declined threshing any more wheat ’till Monday—that 
thereupon Burwell proposed to thresh the balance himself 
which Boyd declined—that Burwell then attempted to carry 
his wagon into the field, in which attempt Burwell committed 
on him Boyd the assault &c., complained of. That subse- 

quently Burwell went into the the field, threshed the remain- 
ing wheat and carried off his share. 

Upon his cross examination Boyd stated that Burwell was 
first to take out of the crop raised on the field the value of 
his advancements in guano and wheat, “if it took all the crop.” 

On thepart of the defendant, Thos. Parham testified that he went 
-with Burwell to Boyd’s on the Friday and Saturday spoken of 
by the latter; that Boyd was threshing the wheat; that there 
-was some difficulty between Boyd and Burwell as to the divi- 
-sion of the wheat, when the latter offered the former $95 to 
settle the matter, which Boyd declined; that Burwell then start- 
ed his wagon into the field, when Boyd threatened to kill or 
cut the horses and wagon, and injure them driving, that he 
[Boyd] cut at Burwell several times with an axe, that the latter 
finally struck Boyd with astick, from the effect of which blow 
Boyd fell; that Boyd’s sons participated in the fight, and by 
one of them Burwell was severely stricken with a hoe. 

Defendant also introduced one Short, who testified that 
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Burwell the defendant stated to him that the bargain as 
between himself and Boyd was that he Burwell was to furnish 
a quantity of guano and seed wheat and the land, and that the 
crop made on the land was to be his [Burwell’s] till he was 
reimbursed for his advancements &c. The Court intimated 
that the defendant was guilty on his own showing, and there- 
upon the defendant submitted to a verdict of guilty.’ 
Rule &c., Rule discharged, Judgment and Appeal. 


Young, for the appellant. 
Attorney General, contra. 


Serr.e, J. The defendant furnished the land, the wheat and 
the guano, and the prosecutor, Boyd, testified upon the trial 
that the defendant “was to first take out of the crop raised in 
the field, the value of his advancements in guano and wheat, 
if it took all the crop.” What remained after paying for these 
advancements, was to be divided in a certain proportion 
between the defendant and the prosecutor. 

There isa marked distinction hetween a lessee and a cropper. 
Denton v. Strickland, 3 Jon. 61, Lewis v. Wilkins, Phil. Eq. 
303. This contract clearly makes the prosecutor a mere crop- 
per, and the defendant had a right to enter the field, for the 
purpose of getting his share of the crop. This is the view of 
the case as presented by the prosecution, but we need not con- 
sider it, as it was withdrawn from the jury, and another view 
taken by his Honor, which, we think, placed it in even a 
stronger light for the defendant. The defendant introduced 
a witness who testified, that when he, Burwell, started his 
wagon into the field, the prosecutor, Boyd, “cut at the defend- 
ant several times with an axe, that the latter finally struck 
Boyd with a stick, from the effects of which blow Boyd fell, 
that Boyd’s sons participated in the fight, and that by one of 
them Burwell was severely stricken with a hoe.” 

Another witness on behalf of the defendant, testified that 
the defendant stated to him, that the bargain was that, “he, 
Burwell, was to furnish a quantity of guano and seed wheat 
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and the land, and that the crop made on the land was to be 
his (Burwell’s) till he was reimbursed for his advancements, 
&ec.” Here “the Court intimated that the defendant was 
guilty upon his own showing,” and a verdict was entered 
accordingly. 

As the case was disposed of in submission to this intimation 
from his Honor, we can only consider it as presented by the 
evidence on behalf of the defendant. We cannot concur in 
the view taken by his Honor; on the contrary, it appears from 
this evidence that the prosecutor assaulted the defendant with 
a deadly weapon while he was engaged in collecting his 
advancements, out of a crop which was “to remain his till he 
was reimbursed &c.” 

It was insisted upon the argument here, that the defendant 
was guilty because he had not complied with the requirements 
of the act of 1866-7 ch, 67, entitled “An Act to protect land- 
lords against insolvent debtors.” This act does not take 
away any rights that the landlord had before, but it gives 
others; and it would be strange if we were to construe a 
remedial “act to protect landlords,” so as to diminish their 
remedies, and leave them in a worse condition than they were 
before its passage. 

There is no error. Let this be certified, &c. 


Per Curiam. Venire de novo. 
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RULES OF PRACTICE 


ADOPTED AT JUNE TERM, 18069. 


I. Appeals will be docketed for their proper districts in the 
order in which the papers are filed with the Clerk. 


II. The Clerk, will docket no appeal in a civil action, unless 
it appears that the appellant has filed in the Court below an 
undertaking payable to the appellee, with sufficient surety, 


and in a sufficient sum, for the payment of all costs which 
may be adjudged against him in the Court; or has made a 
deposit in lieu of such undertaking; or unless, by leave of this 
Court, he shall file such an undertaking, or make such deposit 
with the Clerk here. This rule shall apply, notwithstanding 
an appeal bond shall be waived by the appellee. 


III. The preceeding rule shall not apply: Ist, If the Judge 
below shall have allowed the appellant to appeal as a pauper, 
or: 2nd, where the State is the appellant in its own interest, 
or: 3rd, where an officer of the State is the appellant, in his 
capacity as such. and the interest of the State alone is con- 
cerned. 


IV. Appeals from a county in which a Court shall be held 
during a term of this Court, if filed before the expiration of 
the time assigned to the District, will be called during that 
week, if not filed by that tima, they will be called at the end 
of the docket. 
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V. The Judicial Districts shall be arranged and assigned 
in the following order: 

lst week, First and Second Districts. 

2d week, Fourth and Fifth Districts. 

3d week, Third and Seventh Districts. 

4th week, Eighth and Ninth Districts. 

5th week, Tenth and Eleventh Districts. 

6th week, Twelfth and Sixth Districts. 































VI. The cases from each District will be called in their 
proper order; if either party is not ready, the case may be put 
to the end of the District, by consent or for cause shown, and 
be called in that place; otherwise the first call is peremptory. 
In like manner, by consent or for cause, a case may be put to 
the end of the docket, or continued. If no counsel appear 
for either party at the first call, the case will be put to the 
end of the District, and if none appear at the second call, it 
will be continued. 





VII. Cases not prosecuted for two terms, will be dismissed 
at the cost of the appellant, unless continued for cause; with 
liberty however to either party to move at the next term to 
re-instate it; or afterwards, upon sufficient cause. 


VIIL. The appellant is entitled to open and conclude the 
argument. 5 





IX. When an appeal shall be taken after the commence- 
ment of a term of this Court, the judgment and teste of the 
execution shall have effect from the time of the filing of the 


appeal. 

Norz.—The only difficulty in the adoption of this rule was the case 
of Farley v. Lea, 4 Dev. & Bat., 169; for, the idea of allowing a judg- 
ment in a case which in fact was not tried below until after the com- 
mencement of aterm of this Court, to relate back and take effect 
from the first day of the term, was out of the question. We are 
relieved from the difficulty by Whitaker v. Wesley, 74 E. C. L. RB. 48, 
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decided in 1852, in which all the cases on the subject were fully re- 
viewed, and the conclusion is, “that a mere form or fiction of law 
introduced for the sake of justice, shall not work a wrong contrary to 
the real truth and substance of the thing.” We consider Farley v. 
Lea, (decided in 1838) overruled by the authority and reasoning of 
this case. The judgments of this Court (as between themselves and 
without reference to the judgments of other Courts) relate to and 
take effect from the first day of the term, except in the case above 
referred to, in; such cases the judgments take effect from the filing of 
the record of appeal. 












X. The Clerk of this Court will keep a judgment docket, 
with an alphabetical index of the names of the defendants. 
On this docket he will enter a brief memorandum of every 
final judgment of this Court affecting the right to real prop- 
erty, and of every judgment requiring, in whole or in part, 
the payment of money; stating the nanies of the parties, the 
term of the judgment, its number on the docket of the term, 
and if for the payment of money, the amount of the judgment; 
and when it shall appear from the return on an execution or 
from an order for an entry of satisfaction by this Court, that 
the judgment has been satisfied in whole or in part, the Clerk, 
at the request of any person interested in such entry, and on 
payment of the lawful fee, shall make 4 memorandum of the 
time of such satisfaction, whether in whole or in part, and 
refer briefly to the evidence of it. 






















XI. Executions from this Court may be directed to the 
proper officers of any county in the State: the manner of their 
teste is prescribed in Rule [X preceding: at the request of the 
party in whose favor execution is, it may be returnable on 
any specified day after the commencement of the term of this 
Court next ensuing its teste. In the absence of such request 
executions shall be made returnable on the first day of the 
term next ensuing their teste; and on motion, for special 

. cause, execution may be taken out during the term. 











XII. The Court will not regard any agreement alleged 
43 
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between Attorneys or Counsel, unless it be admitted, or shall 
be in writing and filed in this Court. 


XIII. Memoranda of pleadings will not be received in this 
Court as pleadings, even by consent of parties, but will be 
disregarded as frivolous or impertinent. 


XIV. On motion of either party, or, in a gross case, of its 
own motion, the Court will refer it to the Clerk, or to some 
member of the Bar, to report whether pleadings in a cause, 
are scandalous and impertinent, and if they be found so, the 
Court will order the scandal or impertinence to be stricken 
out at the cost of the party. 


XV. A motion to dismiss an appeal for want of notice of 
the appeal, can only be made at or before the calling of the 
cause. Qn the hearing of such motion, the notice must be 
shown, or be shown to have been waived. Notice will not be 
presumed merely because the appeal appears to have been 
taking during a term of the Court. 


XVI. Any party, within two terms after a judgment of this 
Court, may file a petition to have the cause reheard upon any 
matter of law. To such petition shall be attached a certifi- 
cate, signed by two Counsellors of this Court who did not 
appear in the cause at its first hearing, stating their opinion 
that the judgment was erroneous. It must also appear that 
the judgment has been performed, or that its performance has 
been properly secured; or some sufficient cause must be shown 
for dispensing with these conditions. Such petition must also 
assign the errors complained of. 


XVII. Appeals from judgments rendered one or more 
days before the commencement of a term of this Court, must 
be filed within the first eight days of the term, or before the 
calling of the district to which the case belongs, otherwise 
they will be continued until the next term. 
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XVIII. All judgments recovered during any term of a 
Superior Court, which shall be docketed during the term, shall 
be held and deemed to be docketed on the first day of the term. 


XIX. If any plaintiff shall have docketed a judgment 
and failed to sue out execution against the lands of the defend- 
ant, any other plaintiff who has docketed a judgment, and shall 
take out execution, may give notice of his execution to cred- 
itors having prior docketed judgments, which shall be served 
at least twenty days before the day of sale, and any creditor 
so notified, who shall fail to sue out execution and put it in 


- the hands of the sheriff before the day of sale, shall lose his 


lien on the lands sold, provided that this rule shall not apply 
to any creditor who cannot take out execution. 


XX, In all cases where the land is sold under execution, in 
due course of law, the purchaser shall be deemed to have 
acquired, by power of the sheriff’s deed, all of the estate of the 
defendant in the execution, and all of the rights in respect to 
the land conveyed, of the several creditors by docketed judg. 
ments, who either have issued executions, or who, having been 
notified, shall have failed to issue executions. 


XXI. Writs of execution issued from a Superior Court 
shall not be tested of any term; they shall be dated on the day 
of their issue; and shall state when the judgment was docketed 
in the County from the Court of which the execution issues. 
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ABATEMENT OF SUITS. 


An action brought by a passenger against a Rail Road Company, to re- 
cover damages for injuries to her person, does not abate by the death 
of the plaintiff. Peebles v, N. C. R. R. Co., 288. 


See Year’s Attowance, 3. 


ACTION ON THE CASE. 
See Decezrr. 


AGENCY. 


1. Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a different application of it for the principal’s benefit, and the 
creditor made no demand upon such agent until after he had parted 
with the money and accounted for it with the principal ; Held, that the 
creditor could not look to the agent for such money. Dizon v, Pace 603. 

2. Where the agent of an infant loaned its money in 1858 to a firm of 
which he himself was a member, and in April 1863 collected it in Con- 
federate money, the firm being entirely solvent ; Held, that he was lia- 

ble to such infant for the consequent loss, Shuford v, Ramsour, 622. 


ALIMONY. 
See Divorce anp ALImony. 


AMENDMENT. 


1, Where the transcript of the record of an indictment &c., for a mis- 
demeanor, which had been removed by affidavit from another county, 
failed to show that the defendant had pleaded, and thereupon, the 

' Solicitor for the State having suggested a diminution of the record 
therein, this was admitted by the defendant, whostated that he had 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show it; Held, to have been competent for the Court 
to make such amendment, and that the Solicitor had no right to 
appealfrom the order. State v, Wiseman, 536, 

2. The Superior Courts have power to amend, and to supply records 
in the former Superior Courts of Law and Equity, and also in the 


former County Courts, upon proper notice to persons interested 
Stanly v. Massingill, 558. 
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8. The Superior Courts have power to vacate judgments improperly or 
irregularly taken in the former Superior or County Courts. Mason », 
Miles, 654. 


AMNESTY. 


1. In a case where a prisoner moved a Court for his discharge on the 
Fi ground that his offense was within the provisions of a certain Amnesty 

act; and-such allegation was admitted by the Solicitor for the State: 
Held, that even if the act required a plea, in order to show its applica- 
tion to the case before the Court, the record exhibited a substantial 
compliance with such requirement. State v. Keith, 140. 

2. The Ordinance of 1868, ch, 29, repealing the Amnesty act of 1866, 
ch, 3, is substantially an ex post facto law, inasmuch as it renders crim- 
inal what before its ratification was not so, and takes away from persons 
their vested rights to immunity, bid. 


APPEAL. 


1. It is the duty of the party appealing to specify the points upon which 
he excepts to the ruling of the Court upon the trial below. Stout v, 
Woody, 37, 

2. Parties to appeals have no right to waive appeal bonds sor far as costs 
are concerned. Cape Fear § Deep River N. Comp’y v. Costen, 264. 

3. Where both parties to a case appeal, the Clerks of the Superior Courts 
should make out two transcripts; the double appeal constituting in the 
Supreme Court two cases, Morrison v. Cornelius, 346. 


4. In case of an appeal from an interlocutory order the Court is confined 
to a consideration of the very point on which the appeal is taken. 
Sledge v. Blum, 374. 


5. Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other, and he failed to do so by the 
required time, whereupon the suit was dismissed ; Held, that the refu- 
sal of the Judge to accept a bond subsequently tendered, is not sub- 
ject to review. Futrell v. Spivey, 526. 

6. Cases brought to this Court by appeals taken without notice, (C. C. P. 
§301) will be dismissed upon motion. Campbell v, Allison, 568. 8S. P. 
Carlton v. Hart, Hampton v, Spainhour, 569, 

7. An appeal being now the act of the appellant alone, no presumption 
of regularity arises because of its having been taken mate a term of 
the Court from which it comes. Ibid. 

8. Cases sent up on pro forma judgments will not hereafter be considered. 
State v. Locust, 574. 

9. A rule having been made in the County Court upon the plaintiff, to 
justify the security on her prosecution bond on or before Tuesday of 

August Term, 1868, or such suit to be dismissed, that term was not 

held, as the justices were of opinion that their offices had terminated. 
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At Fall term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the new Superior Court Clerk, 
but the civil docket was not taken up at that term for want of time: 
At Spring Term 1869, on Wednesday of the second week, being the 
first day of taking up the civil docket, the defendant moved to dis- 
miss the case because of the rule in the County Court—but upon the 
plaintiff’s offering to give security then, she was allowed so to do: 
Held, to have been a matter within the Judge's discretion, and to have 
been properly decided. Smith v, Mitchell, 620. 

(Illustration of the maxim Actus legis nemini facit injuriam.) Ibid. 

See Jupement,5; Now Tist Recorp; ConFesston 2; Certiorakt. 
Crim. Proceepines 21, , 


APPRENTICE. 


1. Where a father so acts as to render his house no longer habitable by 
his children, it is a desertion of them by him, within the meaning of 
Rev. Code, c. 5,8. 1. Stout ¢. Woody 37. 

2. One who seduces away and employs the apprentice of another, is liable 
to the master for the value of his services during the time that he is 
so seduced and employed, did, 


ARBITRATION AND AWARD. 


1, Arbitrators are no more bound to go into particulars, and assign 
reasons for their award, than a jury is for its verdict. Their duty is 
best discharged by a simple announcement of the result of their inves- 
tigations. Blossom v. Van Amringe, 65. 

2. Where arbitrators award that the personal property for which a suit 
has been brought, belongs to the defendant, and that the plaintiff shall 
pay the costs, Held to be final as regards such suit. bid, 

8. An award as to the arbitration fee, held to be valid, where the order of 
reference expressly entrusted the arbitrators with its determination. 
Ibid. 


ARREST. 

Where an affidavit, made to obtain an order of arrest and an attach- 
ment, is based upon an apprehension by the affiant of some future 
fraudulent act by the defendant, such affidavit must specify the grounds 
of the apprehension ; but where the affidavit relies upon an act already 
done, it need state it only in general terms; as Aere, “That the said P. 
has disposed of and secreted his property with intent to defraud his 
creditors. Hughes v. Person, 548. 


ASSAULT. 

1, Where one was going down the steps which led from a Court room, 
and another who was before him in striking distance, stopped, turned 
about, clenched his right hand (the arm being bent at the elbow but 
not drawn back) and said, I have a good mind to hit you, whereupon 
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the former walked away and went down another staircase: Held, that 
the latter was guilty of an assault. State v. Hampton, 18, 

2. Where one drew a pistol, (neither cocked nor presented,) and ordered 
another, who was within ten steps, to leave a public place, or he would 
shoot him: Held to be an assault. State v. Church, 15. 

8. Where a landlord, whilst engaged in collecting his advancements out of 
a crop in a field, which, byagreement with the eropper, was to remain 
his “‘till he was reimbursed,” on being assaulted by the latter with a 
a deadly weapon, knocked him down with a stick, Held thathe was not 
thereby guilty of assault and battery. State v. Burwell, 661. 


ASSUMPSIT. 

In an action of assumpsit, the rule of damages in a suit upon a note for 
$105 payable “in gold, or its equivalent in the currency of the country,” 
is—Stuch an amount in U. 8. Treasury Notes, as, at the time the note 
became due, was worth $107 in gold. Mitchell v. Henderson, 6438, 


ATTACHMENT—ORIGINAL, 

1, Under the act of 1866-67, c. 68 the defendant in an original attachment 
might replevy and —_ without giving a replevy bond. Holmes o, 
Sackett, 58. 

2. The provision in the Act (Rev. Code, ch. 7, § 16,) requiring an ab- 
sconding by the defendant to be within three months in order to warrant 
an attachment, is not a Statute of Limitations, and therefore is not 
within the various Acts recently passed affecting that Statute. —Blanken- 
ship v. McMahon, 180. 

8. Defendants in original attachment may appear and plead without giving 
bail, Stephenson v. Todd, 368. 

4. In such cases any judgments theretofore obtained against garnishees 
should be set aside; bid. 

5. And if money had been collected upon such judgments, that should 

| be repaid to the garnishees ; not paid over to the defendant. Jbid, 

NorEe.—The law in the first and third paragraphs above has been modifi- 
ed by the Code of Civil Procedure. 

6. Attachment under the Code is not an original brt an auxiliary remedy, 
and can be issued only for the causes specified (§ 197201. Marsh v. 
Williams, 371. 


ATTORNEYS. 
Where persons mutually contested the claims of each other to be regarded 

as Mayor, &c., of a municipal corporation, and one party had brought 

an action in the name of the corporation, in order to test the question; 

: Held, that upon the case coming by appeal to this Court, an Attorney, 
claiming to be counsel for the plaintiff and authorized under its seal, 
although perhaps appointed by the other party, had a right, even 
against the protest of the Attorney who brought the action and had 
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been recognized up to that time as the Attorney upon record although 
without authority under seal, to have the action dismissed. Newberne 
v. Jones, 606. 

The power of attorney which a lawyer may be required to file, by Rev. 
Code, ch. 31, s. 57, is some writing addressed to him by the client or 
an agent for the client ; therefore, letters written by the client to third 
persons in which no particular suit is specified, which express gratifi- 
cation that a certaln gentleman had been employed insome controversy 
between the plaintiff and the present defendant, will not supply the 
want of such a power. Day v, Adams, 254, 


AUCTION. 

See Fravp, 5, 
BAIL BOND. 

See ATTACHMENT. 
BANKRUPTCY, 


Where the plaintiff in a suit upon an account, assigned his interest therein 
bona fide and for value: Held, that he thereby became a trustee of such 
claim for the assignee, and that his subsequently becoming bankrupt, 
during the pendency of the suit, did not affect his rights to recover as 


a trustee. Valentine v. Holloman, 475. 


See Crepiror ayp Surery, 3. 


“BARN.” 


A building of hewn logs (twenty-six feet by fifteen,) divided by a parti- 
tion of the same, upon one side of which were horses, and upon the 
other, corn, oats and wheat, (threshed and unthreshed,) also hay, fod- 
der, &c., having sheds adjoining, under which were wagons and other 
farming utensils, is a “barn” within the meaning of that word in the 
Rev. Code, c. 34, s. 2, punishing with death the burning of barns hav- 
ing grainin them. State v. Cherry, 493. 


BASTARDY. 


1. The obligation to give bond for the maintenance of a bastard, under an 
order of Court, is not a debt, within the provision of the State Consti- 
tution (Art, 1, Sec. 16) abolishing imprisonment for debt. Statev 
Palin 471. 

2. Therefore, a Court may imprison a putative father who refuses to give 
such bond. Such imprisonment is to be effected now under the act of 
April 10, 1869, in regard to contempt, Ibid, 

8. Justices must recognize defendants in bastardy cases to appear before 
the Superior Courts. County Commissioners have no jurisdiction of 
such cases, nor any judicial powers whatever. State v. Waldrop, 507. 

4. A bastard, born in this State of a mother who has not resided in it “for — 
twelve months,” is chargeable for maintenance upon the County in 
which it is born. State v. McQuaig, 550. 
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BEQUEST. 
See Lecacy. 
BILL OF EXCEPTIONS. 
- See APPEAL. 
BILL TO PERPETUATE TESTIMONY. 

A bill filed by the sureties to a bond against the obiigee, alleging that the 
bond is tainted with usury, the knowledge of which is confined to the 
principal and the defendant, and praying that the testimony of the 
principal be perpetuated, will not be entertained unless the plaintiffs 
offer to pay what they acknowledge to be really due, Crawford v- 
McAdams, 67. 

(Observations by Pearson, C. J.,|upcnthe distinction ordinarily taken in this 
connection, between bills of discovery, and bills to perpetuate tes- 
timony.) Ibid. 

BONDS. 
1, Bonds require no consideration. Howell v. Watson, 454. 
2. Want, or failure of consideration, is no defence to an action upon @ 
* sealed instrument. Parker v. Flora, 474. 


CASES DOUBTED, MODIFIED, &c. 


State v. Perer Jounson, 3 Jon. 226, in State v. Willis, 26. F 
State v. Garricurs, 1 Hay. 241, Srizr’s Casz, 1 Dev. 491, Srare v. 


Eruram, 11D. & B. 162, in State 0. Prince, 529. 
Faruey v. Lza, 4 D. & B, 169, in Rules of Practice.:IX. 
Mircueyer v. Atkinson, Phil{Eq. 23, in Mitchener v. Atkinson, 585. 
CERTIORARI. | 
At Spring Term 1867 the plaintiffs appealed to the Supreme Court from a 
decree made at that{Term; at the June jTerm 1867 of the Supreme 
Court they weré informed that the [ease {had not been sent up; but 
they took no further steps until January Term 1869, when they filed a 
petition in the Supreme Court for a certiorari; Held, that as the peti- 
tioners disclosed no merits in regard to the original cause of action, and 
had been guilty of /aches in preferring their application—the petition 
should be refused. March v. Thomas, 249, 
CHARITY. 
See Devise 5, 6. 
“CLERKS, &c. 
See Esgcrment 1; Jupictat Sares 2; Process. 
@ZOMMON CARRIERS, 


1, Where a Carrier, upon being applied to by the owner to deliver certain 
cotton, (then at its depot, and in its possession for transportation) to 
another Rail Road Company, declined to do it, or to allow the owner 
to do it—promising to deliver it itself, within three days; Held, that it 
Was gross negligence for such Carrier to allow the cotton to remain un- 
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delivered for several months afterwards and until it became rotten 
by exposure to the weather. Glenn v. C, ¢ 8. C. R. R. Oo., 510. 

2. Semble, That a Common Carrier for hire, can protect himself by an express 
contract, to such an extent only as will render his liability no greater 
than that of a Special Carrier for hire; also, that to render a parol con- 
tract to that effect binding upon the other party, there should be a con- 
sideration therefor ; and that otherwise it would be nudum pactwn Ibid. 

See Pustic Law. Asatement or Suits, 


CONFEDERATE MONEY. 


1. Guardians and other trustees, who had in their hands for management, 
during the late war, funds belonging to infants or other cestuy que trusts, 
were bound to use for such persons only that care which prudent men 
exercise in relation to their own affairs. Cummings v. Mebane, 315. 


2. It was not imprudent for a guardian to receive Confederate moriey in 
December 1862, from a debtor of his ward, who tendered it upon Ais 
being about to leave the State; but if such guardian mixed the money 
so received with his own, and both amounts were lost at the expiration 
of the war, he will be responsible to his ward for its value in the pres. 
ent currency, with interest from the time of receiving it. Ibid. 

3. A trustee will not be permitted, to the injury of a cestuy que trust, to sub- 
stitute his own Confederate money, when greatly depreciated, for more 
valuable trust funds. Capehart v. Etheridge, 353. 


See Executors anp Apministrators 2, 6, 7; Acsncy 2; Eqursy, 4; 
GuarpiAN 2, 3; Insunction 3, 4; Spseciric PeRrormance I, 5. 


CONFESSIONS. 


1. On a trial for murder, the confessions of the prisoner having been offered 
in evidence, their reception was objected to as having been induced 
by fear or hope, but was allowed; Thereupon the prisoner asked the 
Court to instruct the jury, that “whether confessions are admissible at 
all as evidence, as in cuse of otherevidence, issolely a question for the 
Judge, but how far they are to be believed, or whether entitled to cre- 
dence at all, is a question solely for the jury:” His Honor gave such 
instruction, but added, “But the confessions of the prisoner come 
before the jury untainted with fear or hope, and are entitled to all the 
weight to which such evidence is entitled ; and the fear or hope which 
vitiates confession must be such as to produce an impression that 
punishment or suffering may be lightened or avoided by confessidn ;” 
Held, (Rodman and Dick, JJ., dissenting,) that such addition was not 
objectionable. State v, Nero Davis, 578. 


2. What constitutes fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed 
whether such fear, or hope existed in a particular case is a question of 
fact, the decision of which below cannot be reviewed, bid. 


CONSIDERATION. 
See Bonps ; Scatx, 2; Deep 2, 3,4; Srarvte or Fravps 2. 
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CONSTABLE. 


No action will lie against a constable fer money received by him in his 
official character, until after a demand. Kivett v. Massey, 240. 


CONSTITUTION. 


1. By the Court (Pzarson, C. J., Ropmay, and Dick, JJ, concurring.) 

(a.) It is competent for a tax-payer to file a complaint on bebalf of him- 

self and all other tax-payers in the State, whereby to enjuin the issuejof 
State Bonds under an unconstitutional Act of Assembly. 

(b) The Act of the 18th of December 1868, in requiring the Treasurer 
of the State to subscribe for stock in the Chatham Rail Road Company, 
and to pay for the same by issuing Bonds of the State, is unconstitu- 
tional, under Art. 5. § 5, clause 2, of the Constitution of the State. 

(c.) That clause adds to the restrictions in the former clause of the same 
section, peculiar restrictions of its own in the cases covered by it. 

(d.) A subscription for stock in a corporation and issuing Bonds to pay 
for such stock, is a gift of the credit of the State, within the meaning of 
Art. 5,§ 5 cl. 2, above. Galloway v.. Chatham R, R., 147. 


Per Ropmay, J. Even if the Bonds of the State were at par, the General 
Assembly could not give or lend its credit without submitting the ques- 
tion to the people: 


Also, The test of Bonds being at par is, whenever in the particular trans- 
action the State receives in legal money the sum which she becomes 
liable to pay. 


2. The distinction between officers and placemen, is, that the former are re- 
quired to take an oath to support the Constitutions of the State and of 
the United States; whilst the latter are not. Worthy v. Barrett, 199. 


3. All officers under the government of the United States are either Legis- 
lative, Executive or Judicial officers. Ibid. 


4. Sheriffs, County Solicitors and other officers required to take an oath to 
support the Constitution of the U. 8. by the laws of this State [Rev. 
Code, ch. “ Oaths,” &c.,] are within the operation of Article XIV of 
the Amendments to the Constitution of the United States, disqualifying 
certain persons from holding office. bed. 

5. A county attorney is within the provisions of the XIVth Amendment of 
the Constitution of the United States, disqualifying certain persons 
from holding office. Tate, ex-parte, 308. 


6. The Acts of January 30th, 1869, and April Ist, 1869, in regard to “ the 
University Rail Road Company” are invalid ; because— 

(a.) By Pearson, C. J., and Reapz, Dick and Serriz, JJ., No corpo- 
ration is created thereby, and therefore there is no grantee to take the 
franchises specified. 

(b.) By Pzarson, C. J., and Ropman, and Dicx, JJ. The question in- 
volved therein of an expenditure by the State, has not beendecided by 
a vote of the people, . 
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(c.) By Parson, C. J., The proportions and limitations upon taxatior, 
required by Art. 5, Sec. 1 of the State Constitution, have not been ob- 
served, 

(d.) By Ropman and Dick, JJ., Conceding that an inchoate corporation is crea 
ted by the acts in question, the ‘‘ Directors” required for its consumma 
tion have not as yet been duly appointed, inasmuch as to such appoint 
ment the State Constitution renders a confirmation by the Senate, indispen- 
sable. University R. R. Co. v. Holden, 410, 


ARGUENDO: 
7. By the Court. e 
(a.) Galloway v. Jenkins, ante 147, cited and approved. Ibid. 
(b.) The proportions and limitations (ubi supra,) do net apply to taxes laid 
for the purpose of paying either the interest or the principal of the 


public debt, as it existed at the adoption of the Constitution, or for spe- 
cial county purposes, (as in Art, 5, Sec. 7, of the Constitution.) Ibid, 


8. By Reapz, Diex and Serriz, JJ. The proportions and limitations (ubi 
supra,) apply only to taxes laid for the ordinary and current expenses 
of the State, and include none of the objects of expenditure referred to 
in Secs. 4 and 5, of the same Article. bid. 

By Psarson, C. J. They apply in all cases of State or County taxation, 
except provisions, (1) for the public debt as it existed when the con- 
stitution was adopted, (2) for casual deficits, insurrection and invasion, 
and (3) for county taxation for special purposes, Ibid, 

By Ropmax, J. They apply (except in regard to the public debt as it 
existed at the adoption of the Constitution) equally in regard to all 
State taxes whatever, but not with equal force to all; being, in some 
matters, imperative ; in others, only directory to the Legislature —whose 
decision in such case is conclusive, and cannot be reviewed by the ju- 
diciary. In this latter class are included, taxes, (1.) to supply casual 
deficits, to suppress invasions and insurrections ; (2.) for the ordinary 
and legitimate purposes of the State, and (3.) to construct unfinished 
Rail Roads, bid, 

9. By Pearson, C. J., and Ropman and Dick, JJ. (Dissentiente, Ruapz, J.) 
As the Legislature cannot give or lend the credit of the State to others 
for the purpose of constructing new Rail Roads, without the sanction 
of a vote of the people, s0, a fortiori, it cannot without such sanction, 
engage in such construction directly. Ibid, 

10. The Act of March 16, 1869, “ Suspending the Code of Civil Procedure 
in certain cases,” is not unconstitutiona] in requiring writs in civil ca- 
ses to be “ returned to the regular term of the Superior Court,” &c., in- 
stead of to the Clerk’s office as heretofore. McAdoo v, Benbow, 461. 

11. The phrase “ Superior Court” in Art, 4, Sec. 28, of the State Constitu- 
tion, does not mean the Court of the Clerk. bid, 


12. A Statute may be in part constitutional, and in part unconstitutional, 
Johnson v, Winslow, 552. 












682 INDEX. 








13. The Constitutional prohibition, (Art. 4, Sec. 10,) of trial of “ issues of 
fact” by the Supreme Court, extends to issues of fact as heretofore un- 
derstood, and does not hinder that tribunal from trying, (ez. gr.) such 
questions of fact as may be involved in a consideration of the propriety 
of continuing or vacating an order for a provisional injunction.—Heilig 

+  », Stokes 612. 


Sze Ayyesty ; Homicipg, 1,2. “ Scarz 3 Downs, 2, 3, 
CONSTRUCTION OF CONTRACTS, 


1, A contract in these words: “ We have sold to Messrs. W. & D. all the 
ginseng we have on hand and shail collect this season or fall, amount- 
ing to from five to eight thousand pounds, as near as we can estimate, 
including all we can get,” binds the seller to deliver no particular quan- 
tity, but only so much as is on hand, and may be gathered in. Herren 
v. Gaines, 72, 


2. Where a debtor transferred by deed to his creditor his interest in a cer- 
tain receipt given by a Constable for notes in the hands of the latter 
for collection, specifying the recetpt as then in suit, and authorizing 
the creditor to receive the proceeds ; and at the same time the creditor 
gave to the debtor a receipt stating that the amount to be received 
from the Constable should be credited on the note due by the debtor 
to him, Held, that by such agreement, the exclusive right to control the 
pending suit and to receive its proceeds, was vested in the creditor, 
and that the debtor was entitled to a credit upon his note for any 

amount paid into the Clerk's office or otherwise, under a judgment there- 

on; also, that so far from its being the duty of the debtor to receive 
such amount and tender it to the creditor, he was not authorized to re- 
ceive it. Crawford v, Woody, 100. 


Sex Assumpsir. 
CONTEMPT. 


1, Courts have power in North Carolina to order counsel to pay the costs of 
cases in which they have been guilty of gross negligence (even of akind 
not included in Rev. Code ch. 9, s. 5) such conduct being a sort of 
contempt, Robbins and Jackson, ex parte, 309. 


2. Where the contempt imputed, occurred in a different Court, or at another 
time, and was not in the face of the Court which punished it,—the par- 
ties affected by the order may appeal. bid. 


8. Upon the facts of the case stated here, there was no contempt by the 
counsel made out. Ibid. 


4. A court has power to require members of the Bar to purge themselves 
from a charge of contempt incurred by their publishing, over their 
names, in a newspaper, libellous matter, directly tending to impair the 
respect due to its members. Moore, ev-parte, 397. 

5. For such persons, under such circumstances, to state that the Judges of 

the Supreme Court singly or en masse, moved from that becoming propriety 
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80 indispensable to secure the regpect of the people, and throwing aside the er- 
mine, rushed into the mad contest of politics, under the excitement of drums 
and flegs, if admitted to be untrue, is libellous; and, especially when 
connected with an inference expressly and immediately drawn in the 
same paper, that such judges will yield to every temptation to serve their 
fellow partizans, and are unfit to hold the balance of justice, directly tends 
to imypaittthg respect due to the members of such court. Ibid. 


6. In a rule to show cause why a person shall not be punished for contempt, the 
actual intention of the respondent is material, in which respect it differs 
from an indictment for the like offence ; therefore, where the respondent 
meets the words of the rule by disavowing upon oath any intention of 
committing a contempt of the Court, or of impairing the respect due 
to its authority, the rule must be discharged, bid. 
7. Where a party is excused, not acquitted, under a rule, &c., he will be re- 
quired to pay the costs of such rule. bid, 


CONTRACT, 


1, Where the plaintiff sold mules to an agent of the Confederate government 
at areduced price, giving as his reason for thus selling them, that they 
were to be used in the military employment of such government ; 

Held, that the contract was against public policy, and, therefore, that no 
recovery could be had on a bond given for the payment of the purchase 
money. Martin v. McMillan, 486. 


2. Where an obligation had been given for $788, payable in currency or in 
gold, at the rate $145 in currency for $100 in gold, at the option of the 
holder ;” Held that the holder might maintaiu a suit upon it without 
making any determination of his option previous to that contained in the 
summons orcomplaint. Young v, McLean, 576. 
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Sze Construction or Contracts; Partnersuir 3, 4. 
CORPORATION. 


1. The Act of 1858-’59, ch. 142, does not purport to extinguish the Cape 
Fear and Deep River Navigation Company; and does not in fact ex- 
tinguish it. C. F. ¢ D. R. Co. v. Costen, 264, 


2. The statute of Limitations upon a cause of action against a stockholder 
in that Company, for the balance of his subscription after a sale of his 
stock, begins to run from the time of such sale, and not from the time 


of the last assessment upon the stock. did. . 
Sez Constirvtion 6. Evipence, 12. 
COSTS. 


1. No one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay costs, unless his name is marked as such on the 
bill of indictment. State v. Lupton, 483. 





2. The prosecutor upon an indictment for stealing a mule, found at Fall 
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Term 1867 and tried at Spring Term 1869, may upon proper certificate 
by the Judge below, be ordered by him to pay the costs of the case, 
State v. Darr, 516. 

8. Heretofore, the Superior Courts have had no power to give judgment for 
such of the costs upon a State warrant as accrued before the magistrate 
who tried it and failed to give judgment for such costs. Now, the mat- 
ter is regulated by Act of 10th April, 1869, “ Proceedings in criminal 
cases,” giving them control thereof. State v, Locust, 574. 

Sze Practice 2; Contempt 7. 


COUNTY ATTORNEY. 
Sez Constitution 10. 


CREDITOR AND SURETY. 


1. The relation between a creditor and a surety does not oblige the former 
to active diligence in collecting his debt out of the principal. Thornton 
v. Thornton, 211. 

2. The damage received by a surety in consequence of the creditor’s coun- 
termanding an execution ordered by the former against the property of 
the principal under a judgment obtained by the creditor against the 
principal and surety both, is damnum absque injuria, and gives the surety 
no cause of complaint which a Court will hear. Ibid. 

8. Where such creditor, in his character as an attorney, obtained an adju- 
dication in bankruptcy against the principal judgment debtor, and thus 
prevented any lien from attaching upon a part of his property; Held, 
that the surety could not complain. bid. 


CRIMINAL PROCEEDINGS. 


1. In a case where the list of registered voters of a county was in the 
hands of the military authorities, and the proper civil officers for draw- 
ing a jury were unable to procure a copy of such list; Held, that the 
order of September 13, 1867; requiring jurors to be registered voters, 
did not apply. State v. Holmes, 18. 

2. Where a prisoner had already accepted as jurorsthree colored persons, 
Held, that he had no right to challenge a fourth juror when tendered, 
on the ground that Ae was a colored person. Ibid. 

8. After conviction of a Forcible Trespass, judgment will not be arrested 
because the indictment contains no allegation as to the time when the 
offence was committed. Statev. Caudle, 30. 


8. The prisoner has a right, with a view of impeaching her credibility, to 
ask the prosecutrix when introduced as a witness in a case of alleged 
rape, if she had not been delivered of a bastard child. State v. Murray 31. 

5. The error in excluding such question is not ewred by permitting the pris- 
oner to show afterwards, by various witnesses, that the progecutrix 
had been delivered of such child, and that her character for chastity is 
bad, Ibid, 

6. Errors committed by the Court during the trial can be remedied only 

by a venire de novo, Ibid. 
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7. A special venire summoned previous to the day of trial cannot be suc- 


cessfully challenged because the original panel was set aside upon a 
challenge to the array. State v. McCursy, 33. 


8. An objection by the State to a question asked of a witness being sustain- 


ed by the Court but immediately afterwards withdrawn, so that the 
prisoner might have asked it: Held, no ground for a new trial, especi- 
ally where the same question was asked and answered by another 
witness, Ibid, 


9. There being no evidence of a mutual combat between the prisoner and 


10. 


11. 


12. 


18. 


14, 


15. 


16. 


17. 


18. 


the deceased, it was proper for the Court to refuse to charge the jury 
upon the supposition that there was such evidence, bid. 


A general verdict of guilty, upon an indictment containing several 
counts, will be supported, although these are inconsistent as regards 
their statement of the manner of killing. State v. Baker, 276. 

A charge that—"‘if the acts deposed to by C. P. were the cause of the 
death, it was murder,” held to be no trespass upon the province of the 
jury. bid. 

During a capital trial, one of the jury (then out of Court in charge of 
an officer for the purpose of eating dinner,) was allowed to pass by or 
near a number of persons, and to eat his dinner a short distance from 
the other jurors, although he conversed with no one,—/eld to give no 
just cause of complaint to the prisoners. did, 


Objection to the manner of summoning the grand jury, can only be 
taken before trial ; and such objection to the petit jury or special ve- 
nire, by challenging the array. State v. Douglas, 500. 

When the punishment for a common law offence has been mitigated by 
statute, it is not proper that the indictment shall conclude “ against 
the form of the statute.” State v. Ratts, 503. 


Error in the charge of the Court, on a trial for crime, will not give the 
State a right to appeal after a verdict of not guilty. State ». Credle 506. 
Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury without a verdict: whether a necessity 
exists for such discharge is a matter to be decided by the Judge pre- 
siding at such trial ; and it is his duty to ascertain the facts which con- 
stitute such necessity. State v, Prince, 529. 

The exercise of such discretion in any particular case of discharge 
may be appealed from, and in such case the finding of the facts in the 
Court below is conclusive, leaving the law as deduced from such facts 
to be reviewed. Ibid. 

In a case where three persons were put upon trial for murder, the 
prisoners proposed that they should;be examined as witnesses for each 
other. The State objected, but the Court allowed the motion ; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
in spite ofthe objection of the prisoners, withdrew a juror, and made a 
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mistrial ; Held, to have been an erroneons exercise of discretion, and 
that thereupon the prisoners were entitled to a discharge. Ibid, 


19. A motion to quash an indictment will not be allowed after a verdict, 
State v. Jarvis, 556. 

20. Indictments found (Aere, at Spring Term, 1867,) under the late Provis- 
ional Governmentof the State, are valid, and are to be heard and ended 
under the present Government, Ibid, 

21. The facts occurring at the trial, alleged as ground for a new trial, must 
appear affirmatively upon the record transmitted from the Court 
below. State v. Bullock, 570. 

22. It is permitted to the presiding Judge to order a special venire only for 
the trial of persons charged with capital offences, and therefore a 
refusal to make such an order upon a trial for arson is correct. Ibid, 

23, A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor. bid. 

24. It is a matter of discretion with the presiding Judge to dischargé a 
jury upon a trial for crime, before they have rendered a verdict ; and 
semble, that in all cases an appeal may be had (see Prince’s case, ante 
529) from the decision of the Judge upon the Jaw involved in such 
discharge. Ibid. 

25. Quaere, Whether the common law rule of carrying a jury around the 
circuit in case of their disagreement, do not still exist in this State. 
Ibid. 

26. If a bill of indictment be endorsed “a true bill,” by mistake, when the 
Grand Jury had ordered their Clerk to endorse it “‘not a true bill,” the 
defendant may show that fact by affidavit or otherwise, either upon a 
motion to quash or upon a plea in abatement, and thereupon the in- 
dictment should be quashed, State v. Horton, 595, 


“CROPPER.” 


An agreement by him who cultivates land that. the owner who advances 
“guano, seed-wheat,” &c., shall out of the crop be repaid in wheat for 
such advancements, constitutes the former a cropper, and not a tenant. 

State v. Burwell, 661, 

DAMAGES. 

See Execution, 1; Apprenticz,2; Suerirr,1, and Rerrevin, 4. Peebles 
vw. N.C. BR. B., 288. 
DEBT. 
See Pizapine, 1, 
DECEIT. 


An action on the case for deceit, will not lie for the vendee against the ven- 
dor, for false representations by the latter as to the quantity of land sold; 
he should have had a survey, or taken a covenant as to the quantity sold 

Oredle v, Swindell, 305, 
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DEED. 


1. A limitation by deed to W. J. 8., and his heirs—“ for and during the 
: period of his natural life; at his death said property to go to the heirs 
of his body, to them, their heirs and assigns forever,”—creates a fee 
simple in W. J. 8.; and a limitation over, “ in default of heirs of his body 
living at his death,” is too remote. McBee, ex parte, 332. 

2. Where the maker of a paper writing inter vivos died without delivering it, 
any gift therein contained is void; and the fact that the donee is a son of the 
donor will not authorize a Court of Equity to assist him as a meritorious 
claimant, in the absence of any declaration of intention by the donor in 
his favor, other than as contained in the writing,—especially where he is 
provided for in the will of the deceased, and such assistance is asked 
against other persons equally meritorious. Ibid. — 

3. A deed, the consideration of which is the prospective support of the 
bargainor, is valid as a bargain and sale; and if the vendor be proved 
to be the mother of the vendees, also, as a covenant to stand seized. 
Salms v. Martin, 608. 


4, Semble, that under the provisions of ch. 37, sec. 1, of the Rev. Code, 
a conveyance of land in North Carolina does not require a consideration 
(except so far as required by the policy in favor of creditors, and pur- 
chasers for value,) but ordinarily is valid if executed and registered, as 
there required, without the addition of any of the former ceremonies. Ibid. 

DEED IN TRUST. 


See Mornteace ; Fravp. 


DEPUTY SHERIFF. 


oe 





See Taxes. 
DEVISE. 
1. The devisee of a tract of lazd, which, by direction of the testator, had 
been levied upon to satisfy a debt, and was still bound by the levy at 


the death,—having paid the debt, was entitled to be subrogated to the 
claim of the creditor against the personal estate of the testator. Red- 
mond v. Burroughs, 242. 

“‘ Next of kin,” in a will, means nearest of kin. bid. 


2. Where land was devised to the widow of the testator for her life, and 
afterwards to a son in fee: “provided he pays within two years from 
her death $150.00 to the heirs of my son William”: Held that the land 
was charged with this sum, and therefore that a purchaser of it for value, 
from the widow and remainderman, with notice of the sum charged as 
above, was liable for it to the legatees, in case they could not get it from 
such remainderman. Patterson v, Patterson, 322. 


3. Real estate, ordered by a testator to be sold and the proceeds divided 
amongst certain children, is considsred as personalty from the time of, 
his death. McBee ex parte, 382. 
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4. A testator devised his Skillet-handle farm to AB, in discharge of g 
debt due to her, and provided further, in another part of the will, that a 
certain house should, at the expense of his estate, be removed from an- 
other tract to the farm given above; the devise having been accepted, 
Heid, that although as regards creditors the house was to be treated as 
personalty, yet as against theother devisees it remained realty, and there- 
fore, that A B, being a purchaser for value, was entitled to have its 
value, and a sum sufficient to pay for its removal, as above, made up to 
her by the other devisees. Humphries and wife v. Shaw, 841. 

5. A devise and legacy to “ Bishop Thomas Atkinson, Bishop of North 
Carolina and his heirs,” “in trust for the poor orphans of the State of 
North Carolina, and the said Bishop and his successors to have the right 
to select such orphans,” &c., and he shall direct and control said trust 
in the best way for the support of said orphans, and the formation of 
their morals and education,” creates a trust for a specified object, in be- 
half of a definite class, and is valid, at all events during the iife of 
Thomas Atkinson. Miller v. Atkinson, 537. 


6. The difficulties, suggested as likely to occur on the death of Thomas At- 
kinson, in reference to the exercise of a choice of beneficiaries among 
the “ poor,” &c., may be obviated by intervening legislation ; the distine- 
tion being that where the trust is void because its objects are too indefi- 
nite, there can be no aid by legislation; but where the objects are suffi- 
ciently definite, and the trust is valid, the Legislature may interfere to 


remove any difficulty in regard to limiting the number, and selecting the 
“ orphans”—that being merely secondary, and rendered necessary by the 
proportions of the fund given. Ibid. 

7. A testator desired his property, real and personal, after the death of 
his widow, to be divided among his heirs; except that A should have $50, 
and B,C, D, and E $10 each, above their distributive shares; Held, that 
these sums were to be made good out of the real estate, if the persovalty 
proved insufficient. Crocker, ex parte, 652. 


DISSENTS. 

Per Ropmay, J.; (Stay Law ;) Jacobs v, Smallwood, 112, 

Per Reape and Serrie, JJ, The Act of the 18th of December, 1868, (in 
regard to the Chatham Railroad Co.,) is constitutional and valid. Gail- 
loway v. Jenkins, 147. 

Per Reape, J. 1. Taz-payers do not constitute a class, in the sense on 
which it is said that one of a class may file such bills as the present in 
behalf of the whole class. Ibid. 

2. The injury threatened to that class by the issue of bonds, is not so im- 
mediate, certain and irreparable, that a Court will give the extraordinary 
relief sought here, bid. 

8. By “par,” in art. 5, sec. 5, of the Constitution under consideration, is 


meant par value in the particular transaction in which the bonds are 
issued, Ibid, ‘ 
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4 Whether an article (stock, or other thing,) purchased in the course of 
the particular transaction, is of a par value with the bonds issued for it, 
is exclusively a matter for the Legislature to decide ; and such decision 
cannot be reviewed by a Court, did. 

6. By the act in question the State does not either give or lend its credit; 
but uses it. Ibid. 

Per Pearsons, C.J. Ez parte Tate, 308. 

Per Pearson, C.J. Hillv, Kessler, 437. 

Per Ropman, J. McAdoo v, Benbow, 461. 

Per Ropman and Dick, JJ. State v. Davis, 578. 


‘DISTRIBUTION. 
Lzeacy (17) and Norsz. 


DIVORCE AND ALIMONY. 

1. Uponan application for alimony pendente lite, it is unnecessary to de- 
cide whether the petition warrants a divorce a vinculo, or only a divorce 
a mensa et thoro, Little v, Little, 22. 

2. Wherea petition for divorce by the wife showed forbearance (and con- 
nivance) by her in regard to adulteries committed by the husband while 
she remained in his house, and then charged that afterwards he drove her 
from his house by threats of violence, swearing he would kill her if she 
did not leave: Held, to set forth ground sufficient for a diverce a mensa 
et thoro at least. Ibid, 


DOWER. 

1. A widow is entitled for dower to a life estate in one-third of the full 
value of any land in which her husband had an equitable estate, sub- 
ject to valid incumbrances thereon ; and so, has a right to require 
that the remaining two-thirds, as well as the reversion in the one-third 
assigned to her, shall be applied tothe payment of any purchase money 
still due for said land, in exoneration of her dower; being liable for 
such purchase money only after these funds have been exhausted, 
Caroon v, Cooper, 386. 

2. Where the wife’s right to dower in all the lands of which her husband 
was seized during coverture, by virtue of the act of March 2ad, 1867» 
had attached before the execution of a deed of trust, Held, that, as 
the bargainor took by act of the husband and claimed wnder him, the land 
was subject to the wife's right of dower, even although the deed was 
made to secure a pre-existing debt. Rose v, Rose, 891. 

8. If the bargainor had come in by act of law, as purchaser at Sheriff's sale 
under an execution against the husband, the question of the constitu- 
tionality of the act of March 2nd, 1867, in regard to pre-existing debts 
might have been raised, bid, 

Sze Wivow, 


EJECTMENT. 
Where land had been conveyed by a Clerk and Master under an order og” 
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Court of Equity, in pursuance of a sale theretofore made for parti. 
tition upon an application by tenants in common, and the purchaser 
had reconveyed the land to another ; Held, that the tenants in common. 
could not impeach the conveyance by the Clerk and Master (for being 
made without a payment of the purchase money)—by the medium of 
an action of ejectment; and that their remedy was in Equity. Beard 
v. Hall, 39, 


EMANCIPATION, 


1, Where a man, at that time a slave, on the 15th of March 1865, took 
possession of a mule abandoned as unserviceable by General Sher- 
man’s army which two days before had occupied that part of the State, 
Held, that the finder’s owner, who upon the 12th of March had “ de- 
serted” him, acquired no title to such mule, as against him. Buie o, 
Parker, 131, 

2. The Act of Congress, 1862, ch. 19, § 9, (July 17th) is not unconstita- 
tional,—the United States and the Confederate States having been at 
that time “‘ belligerents.” bid, , 

3. In cases of parol gifts of slaves under our former laws, the title to the 
slave vested in the donee subject to be divested, and did not remain in 
the donor. Ibid, 

Discussion, by Pearson, C. J., of the rights of the owners of slaves to 
things found by the latter; also of the peculiar and contingent condi- 
tion of slaves in North Carolina between the period of miltary occupa- 
tion by the army of the United States, and that of the passage of the 
Ordinance of Emancipation. bid. 

4, Where by agreement between a slave and his owner, certain notes be- 
longing to the former were made payable to the latter for the benefit 
of the former, Held, that upon the emancipation of the slave, the 
owner became a trustee for him as to all such notes as were then in. 
his hands, Lattimore v. Dickson, 356. 


5. As to the time and the means of Emancipation, Quere, Ibid. 


6. The Emancipation Proclamation of President Lincoln, and the Act of 
Congress of July 1862, by their terms operated only upon particular 
slaves, and did not affect the institution of slavery; So alao, the order 
of General Schofield, made after the Surrender. Harrell v. Watson, 454. 


7. The buying and selling of slaves in the ordinary course of business, in 
North Carolina, in 1864, was then against neither good morals, nor 
public policy ; and no retroactive effect to that end can be attributed 
to the subsequent emancipation of slaves, and abolition of the institu- 
tion of slavery by law. Ibid. 

Sez Leeacy. 


ENDORSEMENT. 





An endorsement of a note to a deceased person, (made with intent to invest 
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such person’s personal representative with the legal property therein) 
is a nullity. Valentine v, Holloman, 475, 


Szx NecotiasLe Paper il, 


ENTRY. 


In order to revest an estate which has been divested by adverse possession 
under color of title, there must be an open entry under claim of right, 
so as to give notoriety to the matter. Ransom v, Lewis, 43. 


EQUITY. 


1. Unless the order for the trial of issues before a jury so direct, the answer 
of one of the defendants in the original cause, is notto be read on their 
behalf upon such trial. Jackson v. Harris, 261. 

2. Although the verdict of a jury upon issues which had been tried by them 
in obedience of the order of a Court of Equity, benot binding upon that 
Court, it will not lightly be disturbed. bid, 


8. Since the Act abolishing imprisonment for debt, Courts of Equity have. 
jurisdiction of suits by judgment creditors to subject their debtors’ 


legal choses in action, after areturnof nullabona, Powell v, Howell, 283. 


4. Time, which in equity generally is not of the essence of a contract, may 
become so at periods when the currency is rapidly depreciating from 
day to day. Whitaker v. Bond, 290. 

5. A demurrer bad as to part, is bad as to all. Lattimore v. Dickson, 356. 


6. The object of a reference in matters of account is to havea plain and full 
statement of the figures and facts, so as to enable the parties, on excep- 
tions, to present to the Court such matters as may be controverted, in 
an intelligible manner; and to enable the Court to dispose of them 
without the labor of wading through all of the testimony, and in fact, 
of trying the whole case over again. To this end, the master should 
set out the facts found by him, and not content himself with a general 
reference to the depositions, Hurdle v, Leath, 366, 


7. An order directing the surplus proceeds of a sale of mortgaged lands to 
be paid into Court, cannot be made in a cause to which the assignee 
of the bond secured has not been made a party. Hyman v. Devereuz, 
624. 


8. Courts of Equity in this State will not grant new trials of issues, sent 
by them to be tried at law, merely because the verdict was against the 
weight of evidence, Peebles v, Peebles, 656. 


9. Where the issue sent for trial was, Whether a certain conveyance from 
A to B, was in fraud of C, a creditor of A, with the direction that 
C should be plaintiff in the issue, and A and B co-defendants: and 
upon the trial declarations made by A previous to the conveyance and 
whilst he was in possession of the land, in regard to the state of the 
accounts between himself and B, were allowed to be given in evidence 
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Held, that such declarations were not competent as against B; also, that 
to prevent complications on a new trial, A’s name should be struck out 
of the issue, Ibid. 

10. Final decree of distribution postponed, owing to the state of the rec- 
ord, and the lapse of time since the bill was filed. Nelson v. Blue, 659, 


EQUITABLE SET-OFF. 


1, Where a plaintiff, or one of several plaintiffs in equity, is indebted to the 
defendant, and is insolvent, the claim may be set off without strict re- 
gard to mutuality. If such debt be payable to the defendant, the set 
off may be effected under a petition; if mot payable to him but only 
claimed by him, then the set off is to be effected undera dil, March, 
Thomas, 87, 


2. Where a decree had been obtained for sums due to several plaintiffs by 
one defendant, and at the next term the latter made an affidavit before 
the Court, setting forth certain claims upon some of the plaintiffs pay- 
able to the affiant, and that the debtors were insolvent, upon which a 
corresponding rule was taken and served upon such debtors, Held, that 
this proceeding was equivalent to a petition, and that the debtors should 
be required to answer and show cause. Ibid, 


EVIDENCE. 


1, It being a question whether a severe injury, supposed to be a burn, was 
received by the deceased before death, it was competent for the prisoner to 
show that the deceased said he had a large burn upon his abdomen; 
such declarations being admissible as natural evidence. State v, Harris, 1. 


2. It isnot necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of the 
“Statute”—not ‘Statutes :” the 20th sec. of Rev. Code, chap. 35, having 
abolished all distinction between these phrases. State v. Storkey, 7. 

8. A witness for the State (Aere an accomplice) having been asked upon the 
examination in chief, whether he had not upon some other occasion 
given a different statement of the transaction, may thereupon, at the 
instance of the Solicitor, be permitted to explain why he gave such 
statement. State v. Pulley, 8, 


4, Where an Agent of a Rail Road Company was introduced in its behalf, 
to prove that certain goods were not delivered to the Company as a 
common carrier, it was competent for this purpose to show that it was 
the custom of the Company to weigh, mark and book such goods; 
those in question not having been so treated. Vaughanv. R. R. Co,, 11, 

5. The exceptions to the general rule excluding hearsay evidence, do not 
embrace the declarations of a deceased person as to the boundary lines 
of land where such person was in possession as owner at the time the 
declarations were made, Hedrick v, Gobbie, 48. 


6. A mere collateral declaration as to a past transaction is not admissible as part 
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of the res geste ; therefore, where one whilst engaged in renting a store 
room, and arranging for removing goods thereto, stated that “he had 
bonght some goods from Mr. Haywood,” Aeld to be admissible. 
Devries v, Haywood, 207, * 

7. Answers given by a witness to such collateral questions as are put with 
the purpose of showing his temper, disposition or conduct, are not con- 
clusive, but may be contradicted by the interrogator, State v, Kirk- 
man, 246. 

8. One who calls out a statement from a witness, which he subsequently 
impeaches by another, cannot object to testimony from the 
other side in support of such witness, on the ground that the statement 
so called out by himself was collateral matter, Ibid. 

9. A mule had been stolen from the residence of its owner upon Saturday 
night, and upon the next night,' again, from the residence of A B: 
Held, that the fact that upon Sunday morning the prisoner had carried the 
mule—which from appearances them had been tied out during part of 
the preceding night, to the house of A B: even when taken in con- 
nection with the additional fact that he assisted in stealing it upon 
Sunday night, although it might raise a conjecture, was no evidence that 
he had stolen it on the night before. State v. Vinson, 335, 

. Itis within the discretion of the Judge presiding at a trial to admit or 
exclude evidence which,.at the stage of the case when it is tendered, 
is irrelevant, even although the counsel tendering it promises to con- 
nect it with the case by subsequent testimony ; therefore, no appeal to 
this Court lies from a ruling which excludes such evidence, State v. 
Cherry, 493. 

. The declarations of a grantor made previous to the execution of ad 

are inadmissible to control or explain the meaning of language used 
in such deed. Gainey v. Hays, 497. 
The fact that the officers of a corporation make a contemporaneous 
minute, in writing, for their own information, of a parol contract, in the 
absence of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. Brown v. Washington, 514. 


. The rule, falswm in uno falsum in omnibus” is not a rule of law in this 
State; and the jury may believe all, or a part, or none, of the testi- 
mony of a witness to whose evidence that rule is applicable, as they 
think best. State v. Brantley § Watkins, 518. 

An omission of the word “county” before the words “of Wake” is im- 
material in the record of the trial below, as the Court is bound to 
know what are the counties of the State. bid. 


Evidence having been given that a person then upon trial for larceny, 
had been charged with the crime by the prosecutor, face to face, on 
being arrested under a State’s warrant: it is. competent for the defen- 
dant to show what his reply was to such accusation. State v, Patter- 
son, 510. 

See Conrzssion ; Equity, 1, 8, 9; Ivptans, 8; Practics, 4; Parryer- 
sup, 4; Rationat Dovsr, 1, 5; Wirness. 











694 





EXECUTION. 


1, In the present condition of the Government and the Courts, and as the 
process of the Courts is now controlled, a plaintiff in execution can 
only collect currency, or United States Treasury notes. Therefore, in 
assessing damages, the jury should estimate the value of the demand 
in currency, Gibson v, Groner, 10, 


2. The equity of marshalling cannot be administered upon an application by 
a Sheriff for instructions for the distribution of money raised upon sun- 
dry executions. Roberts v. Oldham, 297. 


8. If an execution by its own teste be upon an equal footing with executions 
in behalf of other persons, it will not be postponed because, being an 
alias, the original upon which it issued was indulged, Ibid. 

4. The rule, that the lien of an alias execution relates to the teste of the 
original, is not affected by the fact that the alias issued from the Court 
of another county, whilst the junior execution (of the creditor contest- 
ing) issued from the Court of the county where the property lies, and 
in point of fact, was first levied thereupon, Allen v, Plummer, 307. 


5. An execution placed in a sheriff's hands after sale under other process, 
but before the return of the proceeds, cannot compete therefor with 
the executions under which the sale was made. Ibid. 

6. If the collection of the money due upon the execution of oldest teste be 
enjoined, such execution is not to be considered in applying the proceeds 
of a sale made whilst it and other executions were in the hands of the 
Sheriff. Newlin v. Murray, 566. 


7. Process of execution issued during the pendency of an injunetion against 
the collection of the money due upon the judgment, is without effect ; 
and, even if the injunction be dissolved by consent after the sale and 
before the return of the process, sueh process will not share in the 
proceeds, Ibid, 

8. It is not necessary that a writ of execution shall be made returnable to 
the next term after that at which it was tested. Faircloth v. Ferrell, 640. 


Sze Trespass 1; Ven. Ex; Jupemenr 2. 


EXECUTORS AND ADMINISTRATORS. 


1, A bill by an executor, praying for leave to sell land in order to pay 
debts, will not be entertained unless it alleges distinctly that the per- 
sonalty has been exhausted. Wiley #. Wiley, 182. 

2. Where an executor made sales of personal property in November, 1861, 

‘and April, 1862, on six months’ credit, for Confederate currency, and 
received the proceeds when due, Held that prima facie he was guilty of 
laches in not disposing thereof in paying debts, or (failing in that) in 
not investing it some other way—but keeping it to become worthless 

in his hands. bid, 
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8. The report of an administrator, who had been licensed to sell land by a 
County Court, was returned and confirmed, and an order made, to col- 
lect and make title; Held, that upon its appearing afterwards, by the 
results of a judgment and execution, that the purchase money could 
not be collected, it was not competent for the County Court to set aside 
the sale. Thé jurisdiction of the Court in cases of such sales is at an 
end upon the confirmation of the sale, and the order to eollect and 
make title. Evans v, Singeltary, 205, 

4. An administrator, who delivers the residue of an estate to the distribu- 
tees, has no equity to call upon them to refund the amount of a debt 
paid by him afterwards, of which he had no notice at the time he 
‘delivered up the residue, unless he alleges and proves special circwm- 

' «stances showing that he was in no default, and relieving him from the 
imputation of negligence. Donnell v. Cooke, 227. . 

5. Where the case showed that the plaintiff knew at the time, that his intes- 
tate had been administrator as well as guardian of a certain estate, and 
that notes due ¢o him as administrator were still outstanding ; and in ex- 
cuse of his ignorance of the existence of a debt of some $1,400 due by 
‘his intestate to such estate, he relied upon the fact that the Court 
‘records showed a settlement by the guardian, (such settlement includ- 
‘ing only the proceeds of a tract of land and a small amount of rent ;) 
Held, especially as the records showed no settlement by the administrator, 
to have been gross negligence in him to pay over the residue to the 
distributees. bid. 


®. The rule of diligence imposed upon Executors and others having trust 
funds in their hands during the late war,—as regards dealing in Con- 
federate money, is, that of a prudent man in managing his own affairs. 

X Shipp v. Hettrick, 329. 

7. Although one acting as trustee, may not in a particular case have made 
himself responsible by receiving in 1862 or 1863 Confederate money for 
his cestuy-que-trust, yet if he do not invest it when received, or at least 
do not make a special deposit of it, or keep the identical money sepa- 
rated from all other, he will be held liable for the value of what he 
received, with interest. bid. 

Sze Guvarpian 2, 3. 








EXPERT. 

1, There being evidence that the deceased came to his death by the inflic- 
tion of whippings by the prisoner, whilst the latter insisted that the 
death was caused by a burn of which there was an appearance on the 
abdomen, the testimony of a physician that in his opinion the burn was 
inflicted after death, was admissible in support of other evidence for the 
prosecution. State v. Harris, 1. . 


FACTORS. 
1. Where a factor reveives goods with instructions to ship them to a cer~ 
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tain por., and makes an advance upon them ; nothing more appearing, 
it is not to be taken that he engages (as a common carrier) to.ship 
them thither at all hazards; but only, if by ordinary diligence he can, Bea- 
sent v, Howell, 542. 

2. A factor residing at W, who, being under instructions to ship goods 
from that place to A, ships them to B, renders himself liable there- 
for; but if his principal, upon being informed of such breach of instruc- 
tions, ratifies the act, expressly or impliedly, he thereby waives his 
right to complain of it. Ibid. 

8. If there were no such ratification, the measureof damages (in case, that, 
using ordinary diligence, the factor could not ship to A,) is the 


difference between the price at W, and at B, not such difference at 
A, and at B. Ibid. 


4. Factors have a right to definite instructions from their principals, and 
in case instructions are obscure or contradictory, they may exercise 
their honest and diligent discretion upon the subject matter, without 
becoming liable for results. Ibid, } 

5. Whether a factor is entitled to a discount for advances made to his 
principal, is ordinarily a question of fact to be decided by a jury. Ibid 


FORCIBLE TRESPASS. 
See Crimmmat Procezpises, 3. 


FORNICATION AND ADULTERY. 
See MiscEGENATION. 


FRAUD . 


1, A conveyance to pay a bona fide debt if made by the debtor with a fraud- 
ulent intent, is void. Devries v. Haywood, 53. 


2. A deed conveying property in trust for the bargainor’s only son and in 
case of the son’s death without issue, then over, prepared and regis- 
tered at the instance of the bargainor, will not be set aside upon a bil! 
by the bargainor alleging that the deed was not delivered, that its 
object was to reclaim from vice the son (since dead, childless,) and that 
it was not the bargainor’s intent to deprive himself of the control of the 
property: there being no other charge of fraud surprise or undue in- 
fluence, than a recita), that in preparing and registering the deed the 
bargainor was “subject to the control and influence of the improper 
constraint, advice and duress of pretended friends,” and that he was 
“at the infirm and advanced age of seventy years.” Harshaw v, Mo- 
Combs, 75. 

8. In such case the plaintiff will not be aided by an allegation that the deed 
was not duly stamped, Ibid. 


4, When an insolvent person misapplied money which had been placed in 
his hands in trust for his own sop, Held, that he might replace the 
same without being guilty of fraud against other creditors. Jackson v. 
Spivey, 261. 
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5. Where a bidder at auction offered one who also proposed to bid, that if 
he would desist, she would divide the land with him, Aeld, to be a fraud 
upon the vendor, and so, to violate the contract of purchase afterwards 
made by her as the only bidder, Whitaker v. Bond, 290. 


6. A bill for the rescission of a contract on account of fraud perpetrated 
after the contract is made, will not be entertained; therefore, 


7. A bargainor of land is not entitled to such relief, ina case where he 
alleged that some years after the contract had been made, the bar- 
gainee, having asked for them upon a pretence of calculating interest, 
put the notes for the purchase money into his pocket, at the same time 
drawing a pistol and telling the bargainor not to follow him, Fulton 
v. Lofts, 398, 


GUARDIAN AND WARD. 


1. A guardian who advances money for his ward over and above the income 
of his estate, in order to set him up in business, or for other purposes, 
without applying to the Court for leave, is not entitled to charge the 
ward with it, Shawv, Coble, 877. 


2. Where the administrator of a deceased ward settled with the guardian 
in February 1864, and received from him Confederate money at its 
face value in payment of the balance due the ward, Held, that such pay- 
ment was conclusive, and the guardian was entitled to credit for it in 


an account taken between him and his ward's next of kin. Ibid. 


8. Where doubts as to the propriety of an investment by a guardian, are 
sought to be removed by him by false swearing, the question will be 
decided against him. Hurdle v, Leath, 597. 


4. If a bond with two obligors, of whom the principal is solvent and the 
surety doubtful, be accepted by a guardian, he is liable if the money 
be lost. Ibid. 

5. Depreciated bank notes produced by a guardian on settling his accounts, 
are not to be allowed him at par ; and quere if they should be allowed 
at all, unless some satisfactory explanation accompany their produc- 
tion. Ibid. 


See ConreperaTEe Morey, 1. 
HEARSAY. 

See Evivence, 1, 5. 
HOMESTEAD. 


Semble, that the provision for a Homestead in the present Constitution of 
the State, is not unconstitutional, and has a retrospective effect. Jacobs 
v. Smallwood, 112. 
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The provisions of the State Constitution giving a Homestead and other 
Exemptions, apply to pre-existing contracts, as well as to such as 
were entered into afterwards; and do not thereby violate the provis- 
ions of the Constitution of the United States in regard to the obligation 
of contracts, Hill v, Kessler, 437. 


HOMICIDE. 
Szz Crimmnat Proceepines, 
HUSBAND AND WIFE. 


1, Where a feme covert, who had a separate estate of realty and personalty, 
with a general power of appointing the same by deed or will, disposed 
of such estate by will to various devisees and legatees, subjecting ex- 
pressly only a portion of it to the payment of her debts: Held, that her 
creditors had a right to resort to the whole estate for their satisfaction, 
Rogers v. Hinton, 78, 


2. Also, that there is no distinction in this respect between the realty and 
the personalty. Ibid. 
IMPRISONMENT FOR DEBT. 


The first proviso to s, 2, ch. 63, Acts of 1866-67 (in regard to defendants 
“about to remove,” &c.,) does not apply to the case of one who, as is 
stated “is beyond the jurisdiction of the Court;” nor does it apply to 
a case where there is no affidavit of the fact. McKay v. Ray 46, 


See Arracument, 1, 8; Equiry, 8; Bastarpy. 
INDIANS. 


1, The laws of North Carvlina permit resident Cherokee Indians to take 
and hold land by grant. Colvord ». Monroe, 288. 


2. The law providing that contracts with Indians shall be subscribed by two 
witnesses, does not require the probate for registration to be by both. 
Ibid. 


8. Where one of the two witnesses to such a contract, stated upon oath that 
he could not recollect having subscribed it, it was competent to estab- 
lish that fact by other testimony. Ibid. 


INDICTMENT. 


1, An indictment for rape need not charge that the person ravished is over 
ten years of age. State v. Storkey, 7. 


2. That an indictment concludes against the form of the Statue, instead of 
Statute, is no ground for an arrest of judgment. State v. Smith, 234, 


See Canuvat Proceepines, 3, 10, 14, 19, 26. 























INJUNCTION. 


1. Where land that has been levied upon, is being wasted, and the officer is 
prohibited from making sale by a Military order, eld that the plaintiff in 
the execution is entitled to an injunction against such waste. Webb v. 
Boyle, 271. 
2. The fact that pending the proceedings for injunction, the Military order 
ceased to have effect, and the Stay law was pronounced void, does not 
affect that jurisdiction for an injunction, which existed at the com- 
mencement of such proceedings. bid. 


3. A motion for an injunction made after the coming in of the answer, must 
be founded upon the equity therein confessed: Whitaker v. Bond, 290. 

4. Therefore, Where the answer to a bill for the specific performance of a 
contract to sell land, alleged that the defendant was a trustee of the 
land in question, and as such sold it for Confederate money, at auction, 

Sor cash, on the 22d of January, 1868; that the complainant became the 
purchaser, but did not comply with the terms, and did not offer the 
money until ten or twelve months afterwards, when she tendered it and 
asked for a deed, which was refused: Held, that an injunction to re- 
strain the defendant from prosecuting an action of ejectment for such 

land, ought not to have been allowed. Ibid. 


5. Injunctions pending at the adoption of the Code of Civil Procedure, are 
to be proceeded in and tried under the existing laws and rules appli- 
cable thereto ; therefore, 

6. The defendant in such a case hasa right to have a motion to dissolve 
upon bill and answer considered before a replication can be put in. 
Waldrop v. Green, 344. 


7. An injunction against a recovery at law, granted upona bill which stated 
as grounds for the application, that the title to a horse which the plain- 
tiff had obtained by exchange from the defendant, hag’ failed, and that 
the defendant was insolvent and was seeking to rocover damages from 
him for converting the horse which he had conveyed by exchange to the 
defendant, was granted improvidently, Ibid. 


8. A purchaser at a sale under a trust to pay debts, who is also 
a creditor secured in such trust, cannot enjoin the trustee from 
collecting the purchase money merely because he is a creditor toa 
much larger amount than he is debtor. Such an interference might 
derange or defeat the purposes of the trust. Capehart o. Etheridge, 358. 


9. Under the Code of Civil Procedure, a Judge may, at the instance of the 
defendant, modify an injunction previously granted, without giving 
notice to the plaintiff; but in such case he must found his action merely 
upon the complaint; and cannot consider the answer, or affidavits on 
the part of the defendant. Sledge v. Blum, 274. 


10. Sembie, that an injunction granted without requiring a bond, is only 
irregular and not void, Ibid, 
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Inasmuch as the Code requires injunctions to be issued at the time of 
commencing the action or at any time afterwards before final judg- 
ment; and as by that Code all civil actions must be commenced by 
summons: Held, that an injunction ordered by the Judge upon read- 
ing the complaint, coupled with an order at the same time to issue a 
copy of the complaint, and a summons to the defendant, was irregular 
and premature, and therefore should be dissolved, Patrick v. Joyner, 578, 


That a provisienal injunction is granted Jefore the issuing of a summons 
in the case, is a mere irregularity, which if waived by the defendant, 
the Court will not notice swa sponte, Heilig v. Stokes, 612. 


The common injunction (as distinguished from the special) {s directed 
against a party to some suit that involves an eguity which it is desired 
to protect ; and therefore does not include a provisional injunction (as 
here) in favor of a creditor, against his debtor and a third person who 
are alleged to be conspiring to defraud him. bid, 


Therefore, in such a case the injunction will be continued, if it appesr 
reasonably necessary for the protection of the plaintiff's rights until 
the trial. bid. 


See Exzcotioy, 8. 
IRREGULARITY. 
Sez Jupement. 
JUDGE’S CHARGE. 
Sze CrmmyAt Proceepines 9, 11, 15; Conrzssion. 
JUDGMENT. 
1, The judgment to be entered by default against a part of numerous de- 


fendants, others of whom plead or are not taken, is, according to the 
course of the Court, only interlocutory ; therefore, 


2. Where a writ (in assumpsit upon a note) against seven, was returned to 


Spring Term 1867, executed upon five ; and at the return term, three 
of those taken entered pleas: a judgment final by default was taken 
against the other two: and at the same time, an alias writ was ordered 
against those not taken: Held, upon application by the parties against 
whom judgment had been taken, made at Spring Term 1868, that 
such judgment was irregular; and should have been set aside so far 
as it was final, and allowed to stand as an interlocutory judgment. Dick 
v. McLaurin, 185. 


8. In a case in which, at Fall Term 1863, an entry of “ Judgment” was 


made which was brought forward to Fall Term 1864 and, no Courts 
being held in the county during 1865, on the 8th of March, 1866, (out 
of term time) the notes declared on were handed to the Clerk, who 
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thereupon extended his memorandum above into a formal judgment as 

of Fall Term 1864: Held, 

(a.) That such judgment was not irregular. Jacobs v. H. Burgwyn, 193. 

(b.) That the execution which issued thereupon on the 8th of March, 
1866, was irregular, as being issued upon a dormant judgment, and 
therefore might be set aside, on motion by the defendants, bdi. 

4. The assignee of a defendant has no right to have two judgments against 
such defendant set aside on the ground that they were taken upon the 
same specialty, Jacobs v. 8S. Burgwyn, 196. 

5. No one but the defendant in an execution can complain of a judgment 
for being irregular, Ibid. 

6. The judgments mentioned above are not irregular. Creditors complain- 

ing of them cannot be relieved by motion to set them aside. bed, 


7. A Court after allowing an irregular judgment by default final, taken at 
a previous term, to be amended into a judgment by default and en- 
quiry, has power at the same term to strike out such judgment alto- 
gether, and permit the defendant to plead; therefore, no appeal lies to 
the Supreme Court from such action. Dick v. Dickson, 488. 

8. Judgments can be arrested only for some matter which appears, or for 
the omission of some matter which ought to appear, upon the record. 
State v. Douglas, 500. 

9. A regular final judgment cannot be set aside at a subsequent term, on 
motion, even although it was entered under a misapprehension of 
counsel, Murphy v. Merritt, 502. 

10. An appeal from an order to vacate a judgment, leaves such judgment, 
and any execution issued under it, in full force. bid, 

11, Judgments given now are solvable in Treasury Notes of the United 
States. Mitchell v. Henderson, 643. 


Sze Practice 14, 21, 28, 29, 82, 38; Arrzau 8. 
































JUDICIAL SALE. 


1, Although a Court will set aside a sale made under its order, upon its 
being reported, or otherwise appearing, that the highest bid is inade- 
quate ; yet it is not according to the practice in such cases, to accept a 
higher bid tendered by another party since the sale, Woodv. Parker, 879, 

. 2. The proper order is, to re-open the biddings. bid, 

8. Whenever the Clerk of a Court is appointed to make sales, &c., it is to 
be taken that he is appointed in his official capacity, unless the order 
of appointment expreesly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon his official 

bond, McNeill v, Morrison, 508, 






















JURISDICTION. 
1. The Supreme Court has no power to grant a new trial becaus» a ver- 
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dict is found upon insuficient testimony, or against the weight of testi- 
mony. The sufficiency of the testimony offered is a question exclusively 
for the jury. Whether a verdict is against the weight of the testimony 
is a matter exclusively for the discretion of the Judge who presides at 
the trial. State v. Storkey, 7. 

2, Where a note with two sureties, given before May 1 865, was discharged 
by one of them after that time, Ae/d that the County Court had juris- 
diction of a suit for contribution, under the Ordinance of June 1866, 
c. 9. Derosset v. Bradley, 17. 

8. A Court of Oyer and Terminer held in 1868, by virtue of the aet of 
1862, (Feb. 9,) and under a cummission from Governor Holden toa 
Judge of the Superior Court, was competent to hear and determine 
cases of crime, State v. Baker, 276. 

4, Wherea Judge of the Superior Court holds a term, it will be taken, 
prima facie at least, that he was authorized so to do, and that it was 


regular. Ibid. 
JUSTICE OF THE PEACE. 
See Orricers, 1; Larceny, 2; Practics, 14, 15, 19, 20; Wiumuserom 
Spscrat Court, 2, 4. 


LARCENY. 

1. Ifa servant entrusted with the custody of goods by his master, fraud- 
ulently take them to convert them to his own use, he is guilty of 
larceny. State v. Jarvis, 556. 

2. Justices of the Peace have no jurisdiction of larceny. This offenee re- 
mains under the cognizance of the Superior Courts. bid. 


See Witmineron Speciat ‘Court. 


LEGACY. 

1, A clause in a will providing—“and should there be anything at my death 
undivided, it is my will that it be sold and equally divided among my four 
sons after paying my funeral expenses and all just debts,”—in a ease 
where the residue consisted of a considerable amount of money and 
choses in action, and an inconsiderable amount of other personal prop- 
erty, disposed of the whole of such residue. Hogan v, Hogam, 222. 


2. A legacy of $100 to A B, “to pay her debts, and for her support as she 
needs,” does not warrant an executor in seeking out such debts, 
paying them off, and retaining the amounts upon a settlement with the 
legatee, Ibid, 

3. A testator bequeathed to a certain boy $2.000, to be put at interest for 
the purpose of educating him; and having survived the making ef his 
will twelve years, the boy (who in the interval had received little or no 
education) at his death was a married man of about twenty-four years 

‘ of age: Held, that the legatee was entitled to the legacy, and that the 
fact, that during his boyhood he refused to go to school, made ne dif- 


ference. Redmgnd v. Burroughs, 242, 
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By will made in 1854, A. J. Spivey gave certain real and personal estate 
to his wife for life, and then to a niece. The niece died in 1864, and 
Mrs. Spivey in 1867: By will, the niece gave “to the children of my 
brother Stephen W. Britton and of my sister Mary F. Miller, all of my 
property of every description, to them and their heirs forever:” At 
the death of the niece, her brother Stephen had one child, which died 
before Mrs. Spivey: A year or more after its death, and before the 
death of Mrs. Spivey, another child was born to Stephen: Held that— 


(a.) The children of Stephen and Mary took per capita, 
(b.) The estate of the niece in possession, was to be divided amongst 


such of the children of Stephen and Mary as were in being at her 
death; and her interest in the estate of A. J. Spivey, was to be 
divided amongst such of those children as were in being at the death 
of Mrs. Spivey. ; 


{c.) The interest of the deceased child of Stephen devolved at its death. 


upen its father, and was not divested ‘out of him by the birth of the 
second child, more than ten months after such death, (Rev. Code, ch. 
88, Rule 7.) 


(d.) The rule that remainders given by will to members of a class, vest 


only in such as compose the class when the particular estate falls in, 
applies as well to gifts disposing of remainders previously created, as to 
gifts which create remainders. Britton v. Miller, 268. 


5. In construing a will, the chief object being to ascertain the meaning of 


the testator, words may be supplied or abstracted, grammatical] ar- 
rangement disregarded, and clauses transposed; Zayloe». Johnson, 381. 


6. Therefore, Where the context requires‘it, “‘ oldest” may be read “ young- 


est.” Ibid. 


7. Where a testator in 1861, provided that “‘ Hellen” should “ receive $2,000 


less than either of my other two children,” out of an estate consisting 
of lands, slaves, &c., Held, that the amount at present, by which Hel- 
len’s share is to be diminished, is to bear such proportion to $2,000, as 
is borne by the present value of the estate (reduced by the results of 
the war) to such value in 1861, bid, 


8. Provisions, that upon the marriage of the testator’s second daughter, her 


share should be taken out and allotted to her; and if either of the three 
youngest children, of whom the daughter was one, should die before 
the time appointed for the division of the estate, the survivors should 
inherit her share,—did not operate to give such daughter’s share to the 
survivors, upon her death after marriage, although in fact, there had 
been no division of the estate. Ibed. 


9, When a testator directed a division of his estate upon a certain contin- 


gency, and that a particular share thereof should thereupon be regard- 
ed as realty, Held, that such share was to be #0 considered from the 
happenning of such contingency, even although there was no division. 
Ibid, 
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10. A legacy of $20,000 to the testator’s widow,—upon a survey of the 
whole will and the state of his family and estate at his death,declared 
to be a charge upon the whole estate and also upon the yearly pro- 
duce of the land of his former wife, until the legacy is discharged or 
her children come of age ; and in this latter respect, such children put 
to an election between their interest under the will, and their interest 
as heirs to their mother. Mitchener v. Atkinson, 585. 

{The former decree in this case modified. See Phil. Eq. 23.) 

11. General pecuniary legacies are not chargeable upon or to be preferred 
to, specific devises of land, although the latter be found in a residuary 
clause which also includes personalty. Robwmeon v. McIver, 645. 

12. A legacy in contemplation of emancipation and removal, to one who 
was a slave when the will was written, is valid ; and a bequest made in 
trust for the removal of such slave, with balance if any to him, is, 
under the results of the war, payable to him without abatement, 


Ibid, 

13. An Executor, not expressly charged with such, has no official duty in f 
connection with bequests of annuities charged upon land. bid. 

14. ‘Uponjthe death (before the testator’s) of a residuary legatee, (a nephew 
and one of the heirs of the testator the real and personal estate given 4 
to him lapses for the benefit of the testator’s heirs and next of kin, 
Ibid. 

15. In case of such lapse, an annuity charged upon the land in favor of one 
of the heirs will abate pro rate, Ibid. 

16. The expression “ lawful heirs,” in a will, applied to describe those who } 
are to take ja bequest of personalty, means such as take that sort of 
property in cases of intestacy. Nelson v. Blue, 659. 

17. Personalty given by a testator who died in 1854, ‘ to be equally divid- y 
ed among all my lawful heirs,” in a case where there were no lineal 
descendants, and the next of kin are nephews and neices together with 
the'children of a deceased nephew ; is to be confined to the nephews 
and neices. Ibid, . 

[Norz.—Since then aliter, by Act of 1862-'8 ch. 49; and Act of April 6, 

1869, “‘ Estates of deceased persons.”] 


LEGAL TENDER. 


Where a vendor of land filed a bill for a speeific performance of the con- 
tract, alleging that the vendee had contracted to pay specie, but had 
prevailed upon the sheriff (who had in his hands an execution for the 
money with instructions to accept specie only,) by menaces of an ap- 
peal to the Military, to receive currency ; Held, that the contract to pay 
specie having been merged in the judgment, the latter was satisfied by 
the action of the sheriff, and therefore that the vendee had already com- 
plied with his contract. Gibson v, Foard, 103, 

(As to the rights of the plaintiff against the sheriff, Quaere,) Ibid, 
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LIEN. 


The dill given to creditors, “without obtaining judgment at law,” by the 
Ordinance of June 16th, 1866, sec. 18, creates a right, whether it be a 
lien or merely a Jis pendens, in favor of such creditors, from the time of 
filing, which is not disturbed by the fraudulent vendor’s subsequent 
bankruptcy. Carr v. Fearington, 560, 


LIS PENDENS. 
See Lien. 
MANDAMUS, 


One who applies fora Mandamus to compel his induction into an office; 
must show affirmatively that he is entitled to hold such office. Worthy 
v. Barrett, 199. 


MARRIAGE. 


The prisoner and a woman offered as a witness in his behalf having lived 
together as husband and wife while they were slaves, and having sub- 
sequently observed the ceremonies required by the Act of 1866, ch. 
40, s. 5: Held that they were legally married, and her testimony prop- 
erly excluded. State v, Harris, 1. 


See MisceGNaTIon. 
MARRIED WOMAN'S SEPARATE ESTATE. 
See Hussanp anp Wirz, 1. 
MARSHALLING. 
See Execution, 2. 
MILITARY ORDERS. 


See Inzuncrion, 1. Mitchell v, Henderson, 648, 
MILLS. 

1. Instructions to a jury, that if a plaintiff sustains no injury from the 
ponding of water upon his mill wheel, still he is entitled to nominal 
damages, are correct, Little v, Stanback, 285. 

2. Where a petition under the statute [Rev. Code, ch. 71, s. 8,] for damages 
caused by the erection of a mill upon the stream below, described it 
as a “grist mill;” without calling it a pulic mill, or a grist mill grinding 
for toll, held, to be sufficient. Ibid. 

3. The mere raising of a stream within its banks, although it is not thrown 
out of them, is sufficient to support an action for injury to land through 
which it runs. bid. 


MISCEGENATION, 
The provisions of the Act. (Rev. Code, c. 68, s. 7,) declaring intermar- 
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MORTGAGE. 
1, 


riages between whites and persons of color to be void, are still in force 
in this State; not having been affected by recent changes of the Con- 
stitution of the State, or of the United States; or by the Civil Rights 
Bill. State v, Hairston § Williams, 451. S. P. State v, Reinhart § Love, 547, 


A provision, in a mortgage deed conveying various articles of real and 
personal estate, that when any amount, or any note, is due, the mort- 


* gagee shall cal] on the mortgagor for the same, and if payment be 


made, nothing shall be done, otherwise the mortgagee shall advertise 
and sell enough to pay what is due, and the mortgagor shall direct 
what shall be sold,—is a sufficient power of sale. Hyman v. Devereux, 624, 
Where a mortgage contains a provision like the above, it is not accord- 
ing to"the course of Courts of Equity to interfere with a proposed sale 
in compliance with the teims of the deed; especially where the 
security is deficient in amount, and the mortgagor probably insolvent. 
Ibid. 

The assignee of a bond secured by mortgage, is entitled (nothing 
more appearing) to the benefit of the mortgage. bid. 

If a bond secured by mortgage be renewed, the new bond retains the 
same security. bid. 


NATURALIZATION. 
1, 


The act of Congress of the 10th of February 1865, on Naturalization 
by the expression “Any woman who might lawfully be naturalized 
under the existing laws,”—means only, any woman, being a free white 
person, and not an alien enemy ; therefore, where a descent was cast upon 
the 20th of May 1863, a woman who in 1857 had married in Ireland a 
naturalized citizen of the United States, could inherit, although she 
had always resided in Ireland, and continued to do so until after the 
descent cast. Kune v. McCarthy, 299. 


In the same act, the expression, ‘Married or who shall be married to a 
citizen of the United States,” casts a descent in the above case, upon a 
woman who, having been born an alien, in 1851 married another alien, 
who declared his intention to become a citizen in 1853, and was natur- 
alized in 1856. 


NEGLIGENCE. 
1. 


Where the defendants, who were engaged in the manufacture of salt- 
petre up to the 14th of April 1865, at the discontinuance of their 
operations, left some of the liquid of which saltpetre is made, in troughs 
and hogsheads, covered with boards, and enclused by a sufficient fence, 
and three months thereafter the plaintiff's cattle wandered into the 
enclosure, drank of the liquid, and died from the the effects thereof, 
Held, that the question of negligence on the part of the defendants, did 
not arise. Morrison v. Cornelius, 346. 


2. if a party injured have contributed to the injury, be cannot recover dam- 


ages on account of it. hid. 
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mie, The act of May 26th 1864, by which persons “while engaged in the man- 
ve ufacture of saltpetre” are required “‘to enclose their works with a good 
- and lawful fence,” under penalty of double the value of all cattle that 
i. are destroyed by the liquid saltpetre, does not apply after the opera- 
tions are discontinued. Jbi¢ 
ind See Pustic Law, 2. 
e NEGOTIABLE PAPER. 
ise Endorsements by third persons of a note payable by A to B,—if made at 
ect the time of its execution, bind them, according to the intention of the 
24, _ parties, either as joint principals or as sureties, Baker v. Robinson, 191, 
rd- NUL TIEL RECORD. 
ale ; . 
he The issue nud tiel record, includes two questions; one, of fact, from the de- 
nt. cision of which in the Court below there is no appeal, the other, of 
law deducible from such fact, from the decision of which below there 

= is an appeal. Simpson v. Simpson, 534, 

} 

OFFICERS. 
1. A Justice of the Peace has no power to depute a special officer to execute 
$ civil process, Marsh v. Williams, 371. 

2. The right of a de facto officer to hold his office, cannot be questioned col- 
on laterally—as, here, by objecting to an answer purporting to have been 
ad sworn to before him, Culver v. Eggers, 630. 
ite See Coystitution 7, 8, 9, 10; Mampamus; Taxes. a 
Dn 

a L ORDINANCES. 
ne 
“ 1. A note given to C in 1866, by A as principal, and B as surety, in payment 
for certain notes made in 1864 by B to C, which in 1866 were purchas- 
ed by A from C, is a new contract by A and B, and not one “ in renewal 
° of or a substitute for” the contracts of 1864, within the 5th section of 
° the Ordinance of March 14th, 1868. Hood v. Froneberger, 35. 
3 
mM 2, A surety to a note made in 1861 having paid it off in 1866 ; Held, that his 
claim on that account against his principal was not included in the 
P Ordinance of June 1866, which conferred exclusive jurisdiction on the 
Superior Courts in regard to a}! actions on contracts made prior to May 
" 1, 1865. Simsh v. Moore, 138. 
r See Jurispiction 2; Lizen; Stay Law; Winow 4. 
8 
, PARENT AND CHILD. 
. . Although the law allows to a person in loco parentis the broadest latitude in 
° ; governing, it is not necessary to prove express malice on his part in 
order to convict of murder, if the facts show such cruelty and inhu- 





manity in*whipping, as exclude the idea of passion. State v. Harris, 1. 





See Apprentice 1, 
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PARTNERSHIP. 


1, Where some of the executions were against a firm, and others against 
0., one of its members, Held, as the property sold was firm property, 
and insufficient to satisfy the former class of executions, the money 
should be divided pro rata amongst those, in exclusion of the latter 
class; Roberts v. Oldham, 297. 

2. Also, that the fact that one of the firm creditors was secured by a mort- 
gage upon the separate property of O., had no effect in postponing his 
right to the proceeds in the hands of the sheriff. bid. 

8. Where an oral contract was made with the three members of a partner- 
ship personally, Held, that they could recover upon it in their joint 
names, without regard to the style of their partnership, although this 
had been set forth in the writ. Palin v. Small, 484, 

_ 4 In an action for the value of lumber delivered by a firm, the acceptance 
thereof by the defendant is evidence of privity of contract between the 
parties. Broaddus v. Evans, 633. 

5. One partner cannot, without the consent of his co-partner, agree to re- 
ceive payment for goods sold by the firm, in debts due by himeelf indi- 
vidually. bid, 

PLEADING. 

1, Debt is the proper form of action upon a bond for the payment ofa 
specified sum of money “ in specie or its equivalent,” where the plain- 
tiffs seeks to recover the sum specified, Rhyne v. Wacaser, 36. 

2, Wire the existence of a fact at a particular time is important to a party, 
he must make a distinct allegation in regard to it in his pleading. 
Donnell v, Cooke, 227. 

8. Parties seeking to be excused from the ordinary consequences of their 

* action, by reason of special circumstances, must exhibit candor and 
particularity in their statements concerning it. bid. 

4, The right of a plaintiff to relief must always be limited by his own state- 
ments in the pleadings of his grounds for“complaint. Love v. Cobb, 
824, 

5. The “ Act to suspend the Code of Civil Procedure in certain cases,” rat- 
ified March 16th, 1869, does not repeal §116, C. C. P., so as to allow of 
“‘pleas”’ without verification. Haywood v. Bryan § Sugg, 521. 

See Pvstic Law, 8. 
PRACTICE. 

1. The evidence being closed on both sides, upon the defendant being per- 
mitted to recall a witness to explain a part of his testimony, it is with- 
in the discretion of the Judge to forbid the examination of the witness 
as to new matter. State v. Harris, 1. 

2. After a nol. pros. had been entered as to one of several defendants, upon 


motion by the respective parties remaining, material amendments were - 


allowed to each : Held, that any question as to costs upon the process 


Pr - 
7? 
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9. 


against the defendant discharged, should have been settled at the time 
of such allowance; and that upon such question being raised after final 
judgment for the demand and costs, it will be presumed by the Court 
to have been settled. Bynwn v. Daniel, 24. 


. An objection that the plaintiff should have filed a special instead of a 


general replication, comes too late after verdict. (Rev. Code ch, 3, s. 
5,) Parish v. Wilhelm, 51. 


. Counsel have no right during the argument of a case to make observations 


upon the fact that the other party to the cause has not come forward 
as a witness therein. Devries v. Haywood, 53. 


. Actions pending at the time of the ratification of the Code, are to be pro- 


ceeded with and tried under such laws and rules then existing as may 
be applicable : therefore, in such actions a “ eounter-claim” is not ad- 
missible. Teague v. James, 91. 


. Suits pending at the time of the adoption of the Code are to be proceed- 


ed in and tried under the -then existing laws and rules applicable 
thereto ; therefore, in an ejectment which was then pending the defen- 
dant has no right to have relief because of a “ counter-claim” under a 
bond for title from the plaintiff. Gaither v. Gibson, 93. 


. The word “actions,” in the first line of paragraphs 3 and 4, in ( 8, of the 


Code of Civil Procedure, is in the objective case, and is governed by 
the preposition “to,” in the first line of the section; therefore the 
words “but such actions” must be supplied in each paragraph im- 
mediately preceding the verb “ shall be governed,” in the fifth line of 
the former, and the fourth line of the latter paragraph. M@with v, Me- 
Rwaine, 95. 


. Actions commenced after the adoption of the Code upon contracts not 


embraced in the Stay Law Ordinance, must be brought before the 
Clerk. Ibid. ° 

Actions upon contracts entered into before the ratification of the Code 
must be returned before the Clerk. Swepson v. Harvey, 106. 


10. Where, at the time that a motion for a procedendo to the County Court 


was made in the Superior Court, the motion should have been granted, 

and in the interval between that time and the time when the case was 

decided in the Supreme Court, the County Courts had been abolished : 
Held, that as the Court was not informed whether the record of the case 

had been transferred, the only order practicable was, that the case be 

remanded to the Superior Couft, in order that the plaintiff might take 

such steps as he might be advised. Aycock v; Harrison, 145. 


11. Causes under the Code cannot be “ set for hearing and transferred” to 


this Court ; they can come up only by appeal. Wadsworth v, Davis, 251. 


12. As the Code of Civil Procedure does not provide for the writ of Recor- 


dari, until further legislation the Courts must be governed in respect 
to that writ by the rules of the Common Law. Marsh v. Williams, 371, 
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13, Suits pending at the time of the adoption of the Code of Civil Proce- 
dure are not governed in practice by such Code ; therefore any set-off 
claimed by a defendant therein must be a legal one, and such as could 
have been enforced in Courts of law heretofore. Valentine v. Holloman, 
475. 

14. A judgment given by a magistrate in one county cannot be docketed 
in another, unless previously docketed in the former county ; and what 
is allowed to be docketed in the latter county is, the transcript of 
judgment as docketed in the former. MeAden v, Banister, 478. 

15. Where a docketed judgment is relied upon as authority for an arrest of 

the person by process of execution thereunder, it is necessary that the 

afidavit and order of arrest in the Court of the Magistrate shall be 
docketed with the judgment. Aliter, if such judgment is to be enforc- 
ed by execution against land only. bid. 


16 


Upon an appeal from an order of the Clerk, to the Judge, the latter may 
hear any evidence that would have been competent before the former, 
although in fact not introduced. bid. 

17. In a case where the question before the Clerk (or Judge) of the second 
county, is as to the right to issue process of execution against the body 
of the defendant, it is not competent for him to hear parol evidence, 
to show that an affidavit and an order of arrest were in fact made be- 
fore the magistrate in the first county, although the transcript shows 
none, Ibid. 

18, The judgment as actually docketed is the only authority for the exe- 
c named; the form of the docketed judgment depends upon that 
of the transcript actually sent. did. ; 

19, A judgment may be properly docketed from the original papers before 

the magistrate, instead of from a transcript of them, bid. 


20. Amendments of the judgmeut before the magistrate, or of the transcript, 
can be made only before the tribunal which rendered the one, 
or issued the other. bid. 


21, Where a Sheriff has notice that there is a dispute as to his right to col- 
lect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pending the controversy: Held, that upon its 
being decided that such money was improperly collected, the order to 
return it to the defendant, is properly directed to the Sheriff. Ibid, 


22. Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at Spring Term 1869, on motion by the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869, “ to 
amend certain irregularities’ &c., allows such errors to be cured by 
amendment &c. Johnson v, Judd, 498. 

23. If a jury decide correctly a question of law improperly left to them 
by the Court, the verdict cures the error of the Court. Glenn v. R. R. 

Co., 510. 
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33. 








. Where the case transmitted to this Court shows that one party, in 


26. 


28. 


80. 


31. 


82. 


7 
7 


order to establish his title to land, tendered evidence of a parol lease 
thereof, and that it was rejected by the presiding Judge: Held, that it 
will not be presumed, in the absence of any reason assigned, for the 
purpose of supporting the ruling below, that the lease was one which 
the Statute of Frauds requires to be in writing. Brown v. Washington, 
514. 


. In order to make out error in the direction of the Judge below, it is 


not necessary to show that the evidence excluded would have made 
a good case for him who offers it—but, that by its exclusion he was 
prevented from developing his case, Ibid. 

A Judge is not bound to follow the very words used by counsel in a 
prayer for instructions, provided that he is substantially correct in the 
language which he does use. State v. Brantley § Watkins, 518. 


. Where a lost execution was alleged to be a link in the title of a plain- 


tiff in ejectment: Held, that such fact did not render an application 
under an independent motion, made without notice to the other party, 
a correct method of supplying the loss ; also, that what was required of 
the plaintiff was only, to notify the defendant that on the trial of the 
ejectment the loss would be proved, and on doing so, to prove its con- 
tents by parol. Stanly v, Massingill, 558. 

Where a judgment by default has been taken against a principal and his 
surety, the fact that no process in the suit had been served upon the 
the former, affords no ground for vacating such judgment as against 
the latter. Mason v. Miles, 564. . 


. Under the new practice in this State, by analogy to the old, relief 


against a judgment, sought because the defendant had not been served with 
process in the case,is not to be made the subject of a quasi equitable 
proceeding, but must be applied for by a motion incidental to the 
judgment impeached, Ibid. 

Where a prima facie case is made, either upon affidavit or other sufficient 
proof, a rule wisi is granted, as of course. Schenck Ex parte, 601. 
Certain expressions in an affidavit—relied upon as impairing its effect, 
Held to be surplusage. Ibid. 


The provision of the Code C. P. giving plaintiffs having judgment, three 
years in which to issue execution, applies to judgments pending at its 
adoption: therefore, a plaintiff in such a judgment which at the time of 
application was more than a year old, had a right to have it docketed. 
Harris v. Hill, 653. 

Quere, whether a,creditor by prior docketed judgment, who places his 
execution in the Sheriff's hands after a sale, can intercept its proceeds, 
to the prejudice of creditors by subsequent docketed judgments, whose 
executions were in the Sheriff's hands at the sale? bid, 


See Appgat; Arrest; Equity; Ixsusction; Jupement, 1; Jupician 


Sates; Pieapine; Process; Retvogy, 1; Wivow, 3. 
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PROCESS. 

Writs signed m blank by Clerks, and handed to Attorneys for their use, if 

subsequently filled up by the latter are regular and sufficient writs, 

At all events, such writs when returned and received by the Clerks are 

regular as against them. Prosecution bonds taken by the Attorneys in 

such cases are as if taken by the Clerks, and will prevent the incur- 

ring of the penalty for not takixg such bords, even although not 
returned at the first Coart with the writ. Croom v. Morrisey, 591, 


PROSECUTOR. 
Sez Costs. 
PUBLIC LAW. 
1, A Lieutenant and a Private in the army of the United States, who by 
command of their Captain, took from a citizen on the 17th of May 
1855, two horses, were thereby guilty of a trespass. Wilson v, Frank- 
lin, 259, 
2.. Where an officer in the military service of the Confederate States, 
¥ whilst absent from such service contracted with a Rail Road Company 
to transport him to the headquarters of the army in order to report to 
the Commander-in-Chief, and received personal injury on the route by 
the negligence of such Company; Held, that because then and there 
engaged in an act of hostility to the United States, he was not entitled 
to recover damages, Turner v. North Carolina Rail Road Co,, 522. 
8. Such defence arises upon the plea of the General Issue. Ibid. 
See Contract, 1; Emancrpation. 
RAPE. 
"See Evipence, 2; InpIcTMENT. 
RATIONAL DOUBT. 

1, Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, 
excuse or justification is thrown upon the prisoner. State v. Willis, 26. 

2. It is incumbent on the prisoner to establish such matter, neither beyond a 
reasonable doubt nor according to the preponderance of testimony, but, to the 
satisfaction of the jury. Ibid, 

RECORDARI. 
See Practice, 12. 
REGISTRATION OF DEEDS. 
See Inprays, 1. 
REPLEVIN. 

1, A judgment in an action of Replevin, brought under Rev. Code, ch. 98, 
for the penalty of the bond given by the defendant according to the 
provisions of ( 4, without a previous judgment against the defendant, 
as at common law, is erroneous, Scott v, Elliott, 215. 
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In such case the judgment should be, that the plaintiff recover the thing, 

and in case it cannot be had, then the value assessed ; and also damages 

for the caption and detention, with his costs; and, superadded thereto, 

a judgment against the defendant and his sureties, for the penalty of 

the bond, to be discharged by performing the former judgment, bid, 

8. The value should be assessed as at the time of the trial, and not at that 
of the caption. Ibid. 

4. Itis erroneous to assume that six per cent. is the proper measure of 
damages in such case; it might be more, or less. Ibid. 

5, Semble, that the judgment in such cases should not include a sheriff 
who has been fixed as special bail of the defendant, but that he is to be 
reached by sei. fa., and entitled to surrender his einai in discharge 
of his liability. bid. 

6. The provision in the Act, that Replevin may be maintained against per- 
sons in possession, wherever Trover or Detinue will lie, is not universal, 
but sub modo only, reference being had to the different natures of the 
actions spoken of. bid, 

7. Where the defendant in a writ of replevin was not in possession of the 
thing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him. Myers v. Credle, 504. 

8. Third persons, who after the issuing of a writ of replevin come forward 
and give the bond and receive possession of the thing sued for, from 
the plaintiff, are not liable to a recovery in such action. bid. 


RETURN. 


Where a ven. ex., was returned to August Term 1866 of Wayne County 
Court endorsed “No sale on account of the Stay Law ;” Held, that such 
was not a due return ; also, that the plaintiff in the execution was enti- 
tled to have another writ of ven, ex. issued from the August Term. 
Aycock v, Harrison, 145. 


See Execution, 8; Suentirr, 1. 


SALES. 


See Staves ; Contract. 


“ SCALE.” 


1. The Constitution of the United States does not forbid a State from 
altering the rule of evidence which heretofore excluded parol evidence 
offered to contradict or vary the terms of a written contract. Robeson 
v. Brown, 554, 


2. The rule for applying the Scale, under the ordinance of Oct. 18th 1865, 
and the acts of 1866, cc. 88 and 89, is: 

(a.) Money contracts are presumed to be solvable in Confederate money, 
and the value thereof must be estimated by the jury i coin according 
to the legislative scale, and then the depreciation of United States 
Treasury notes must be added to the amount as estimated in coin: 
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(This division applies only to contracts where Confederate money was 
the consideration. ) 

(b.) In all other cases of contracts, the value of the property or other 
consideration, may be shown in evidence, and the jury must estimate 
such value in U. 8. Treasury notes. Jbid, 


































See Assumpsir. 
SCIRE FACIAS. 


The plaintiff in a Sei. Fa, under sec. 29, ch. 45 of the Rev. Code, must show 
himself to be the party aggrieved by the default in question: Therefore, 
where the defendant therein pleaded mud tiel record, and the presiding 
Judge, having found that the writing upon record was as follows; “that 
the defendants [to the original suit] are the tenants of the plaintiff 
[therein], and are guilty of the trespass declared upon in the declara- 
tion of ejectment, and assess the plaintiffs damage to a penny, and 
that the Clerk’s office have judgment and execution for the plaintiff's 
costs ;” thereupon, also found the issue in favor of the plaintiff in the 
sci, fa, : Held, to be error, as the record showed no judgment in favor 
of such plaintift. Simpson v. Simpson, 534. 


SELLING ROSIN IN WILMINGTON. 

The penalty for selling rosin in Wilmington without having it weighed, 
given by act of 19th March 1869, is not incurred where the rosin when 
sold was im transitu from Wilmington to New York, although the 
parties to the sale were both at the time in Wilmington. Atkinson t. 
Williams, 592. 

SETTLEMENT. ¢ 
See Bastarpy 4. 
SHERIFF. 


Where one who had been arrested under a capias ad respondendum, escaped 
from the sheriff, and the latter by his return negatived any idea that he 
intended to become special bail for the party escaped, Held, that the 
sheriff and his sureties were liable upon his official bond for such es- 
cape, and that the measure of damages, was, not the debt and interest, 
but such actual damages as the plaintiff had sustained. Lusk v. Falls, 
188, 


See Constitution 7, 8, 9; Taxes; Practice 21. 
SLAVES. 


The sale of a slave in September 1864, in North Carolina, constituted ¢ 
valuable consideration for any promise made to pay for the same. Her- 
rell v. Watson, 454. 


SPECIFIC PERFORMANCE. 


1. Where a part of the consideration for a contract to sell land made in 
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See Constitution ; LaprisonmMent ror Dest, 1. 





March 1865, was a sum in Confederate currency, which was not paid, 
and before the contract was completed, that currency had become 
worthless, Held, that the purchaser was not entitled to a decree for 
specific performance, Love v, Cobb, 328, 

Where one bargains for land of another who (as he knows,) has only 
an equitable title, Held, upon the latter being unable to procure a title, 
by the refusal of Ais bargainor, that he is not bound to a specific per- 
formance of his contract. Ibid, 

Specific performance will not be decreed, where, in the nature of things, 
the only effect of the decree will be to imprison the defendant per- 
petually. did, 

Equity will not enforce the specific performance of a contract unless it 
be practicable, and unless the party seeking relief show that in reason- 
able time he performed his part of the contract, or at the time of seek- 
ing relief is able and ready to do so; nor will it rescind a contract 
otherwise valid, because subsequent events have so materially changed 
its operation as to render it hard and oppressive upon one of the par- 
ties ; therefore, 

Where in 1863 one agreed, for a sum in Confederate money, to sell land 
to another, &c., and to relieve the land from a dower estate; and a 
deed for the land was then executed and a partial payment made ; 
Held, that upon the former party’s delaying to tender a deed for the 
dower right wntil 1867, he could not compel the latter to specifie per- 
formance of his part of such contract ; also, 


That he had no right to ask for a rescission of the contract. Addington 
v, Setzer, 389. 


.- Semble, that a bill for the specific performance of a contract to convey 


land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identifies the tract merely as “a certain tract of 
land where he [the bargainee] now lives,” and the bill avers that such 
tract was sold, fraudulently, as containing 328 acres, but in truth con- 
tained only 100 acres, and thereupon proceeds to ask an account of 
what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title to some small and imima- 
terial part of the land, Culver v. Eggers, 630. 


See Lega, TENDER. 
STAMPS. 
‘See Fravp 3. 
STATUTES. 
The comma, at the end of the word “ store,” in section 2, of Rev. Code, 


ch. 34, is a misprint; the enrolled bill in the office of the Secretary of 
State has no such comma, and thus shows that the word is used as an 
adjective, qualifying the word “house” which follows, Statev, Pulley 8, 
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STATUTE OF FRAUDS. 


1, A promise by a third person to answer for the debt of another which 
other is not thereupon discharged from all liability—is within the 
Statute of Frauds, and must be in writing. Combs v. Harshaw, 198, 

2. That there is a consideration for such promise, does not affect this: 
rule, Ibid 


8. Where there is a valid contract for the sale of land betwixt A and B, as 
principals, Held, that C cannot be substituted to the rights or duties of 
either party without an agreement in writing. Love v. Cobb, 824. 

STATUTES OF LIMITATIONS. 

The land of a feme convert having been conveyed without her privy examin- 
ation, Held, that there was no adverse possession as against her issue, 
until after the death of the husband. Kincade v. Perkins, 282. 

The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September Ist, 1861, and, by present legislation, is to 
remain so until January 1st, 1870. Johnson v. Winslow, 552. 

Sze Arracument, CorPoRATION ; YEAR'S Provision. 
STAY LAW. 

1. The Stay Law, contained in the Ordinances of June 1866 and March 
1868, impairs the obligation of contracts, and is therefore void. Jacobs 
v. Smallwood, 112, Rives v. Williams, 128, Holt v. Iseley, 129, Swepson v, 
Chapman, 130, Tate v, Estes, 130, Grier v. Bysaner, 131, 

2. The act of March 16th 1869, (Stay Law) does not profess to authorize 
the continuance of causes then pending on issues regularly joined upon 
the ordinary pleas for delay. Greenlee v. Greenlee, 593. 


See Return. 
SUBROGATION. 

See Devise 1. 
SURETY. 


Where two sureties on a note to a bank, agreed, after the insolvency of their 
principal, to employ a broker to buy notes of the bank to an amount 
sufficient to pay the debt, and one of them paid the broker for notes 
purchased by him, and discharged the debt: Held that he could main- 
tain an action on the case against his co-surety for contribution. 
Derosset. v. Bradley, 17. , 


See Onpinances, 1, 2; Creprror a np Surety. 


TAXES. 

1. The duty of collecting taxes, although in this State ordinarily discharg- 
ed by sheriffs, is not incident to their office as such, and so does not 
terminate with the termination of such office: Perrg v. Campbell, 257. 

2. Therefore, one who is specially deputed by a sheriff to collect taxes, con- 

tinues to be a deputy for that purpose after a resignation by his princi- 
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pal; and the sureties upon his bond are liable for the money by him 
collected after that time. bid, 


TENANCY. 
See “CROPPER.” 


TORT. * 

A purpose to damage does not make an act, otherwise lawful, injurious in a 

legal sense. Thornton v, Thornton, 211. 
See Mitts 3. 
TRESPASS. 

An officer having two executions against the plaintiff and his father, and 
another execution against the father alone, levied on three horses be- 
longing to the plaintiff, as the property of the father; the plaintiff off- 
ered to pay off the executions against Aimse/f, but the officer refused to 
receive the money, and proceeded to sell the horses: Held, that the 
officer became a trespasser ab initio, and was liable in an action of tres- 
pass, for the value of the two horses last sold. Parrish v, Withelm, 50. 


Trespass for mesne profits cannot be maintained by the lessor of 
the plaintiff in a previous ¢ectment, unless he go into actual possess- 
ion of the premises after their recovery in such previousaction, Stan- 
cl v. Calvert, 616. 

Neither confession of lease entry and ouster in the previous action, nor the 
fact that pending such action the plaintiff's interest in the premises 
was destroyed, affects this rule. bid. 


Sex Pusuic Law, 1. 
TRUSTS AND TRUSTEES. 


See CoxreperAte Mowery; Devise 6,7; Emancipation 5; Fravp; 
MorTGAGE, F 


USURY. 
Sze Birt to Perpetvare, &e., 1. . 


VEN. EX, 


The fact that the older writs of Ven. Ex. are affected by the Stay Law, ina 
case where the property levied on was sold by writs not so affected — 
does not change the rule that the proceeds of sale by a Sheriff are to. 
be applied to the oldest execution in his hands, Dunn v, Nichols, 107. 

The Fi. Fa. clause attached to a writ of Ven. Ex. has not the force of an 
alias Fi, Fa., but is dependent upon the result of the sale under the Ven. 
Ex.; hen, if such sale be insufficient for the purposes uf the execution, 
it for the first time becomes operative. bid. 


Where personal property was sold under a junior execution, before it was 
known what would be the result of a sale undera Ven. Ex. of older 
date, levied on land, Held, that its proceeds were appropriated to such 
execution, Ibid, 

See Execution. 
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WASTE. 


Semble, That, in analogy to the case of mines already opened, it is not waste 
for an occupant to continue to make brick on premises used for that 
purpose when the occupancy commenced, Sledge v. Blwn, 374, 


WIDOW. 


1. A testator having given to his wife, besides other property, one half of 
his land, and to a daughter the other half, (with certain certain slaves, 
emancipated at the time of the testator’s death,) and having provided 
that his debts should be ‘‘ paid out of the funds raised off the property 
given to his wife. Held, as the daughter had died in the testator’s life- 
time, and the personalty had been exhausted, that her /apsed land should 
next be applied to the payment of debts. Gulley v. Holloway, 84. 

2. In such case, if it becomes necessary to resort to the land devised to the 
wife, she is entitled, under Rev. Code, ch. 118, s. 8, to one-third of the 
whole of the realty for life, as if the husband had died intestate. bid. 

3. The entry of a dissent by the widow, is an incident to the jurisdiction of 
Probate, and as this jurisdiction has been conferred upon the Clerk of 
the Superior Court, the widow’s dissent is to be made and entered in 
his office. Ramsour v. Ramsour, 231. 

4. The sale spoken of in the Ordinance of March 5th, 1868 (c. 40, s, 2) isa 
sale for the benefit of the creditors or heirs of the testator, and not 
one by the widow for the benefit of her creditors. Ibid. 


5, In a case where it appeared that the widow, as general. devisee under 
her husband’s will, had conveyed a large part of the land in trust for 
‘payment of her own debts, and afterwards, under the Ordinance above 
mentioned, bad dissented and was seeking to have dower therein ; 
Held, that she was entitled to dower ; and a/so, that the trustee in the 
deed was not a necessary party to her petition. did. 


5. A widow who is entitled to dower, can ordinarily exercise no right over 
the land until her dower has been assigned. Webbv. Boyle, 271. 


WILL. 

1. Where a testator leaves two wills, that of later date not expressly revok- 
ing the former, and the former is propounded for probate ; Held, to be 
proper for the Court to leave to the jury the question, whether it was 
the intention of the testator that the former paper-writing should be 
his will. Fleming v. Fleming, 209. 

2. A will is to be construed not only by its language, but by the condition 
of the testator’s family and estate. Lassiter v. Wood, 360. * 

3. Where a general purpose can be gathered from a will, particular disposi- 
tions in conflict therewith, must give way. Ibid. 

See Wivow 1, 2. 


WILL—NUNCUPATIVE. 
Where a person, being i” extremis, and conscious of it,—sext for a friend 
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with whom he had often talked on the subject of a will,—and told him 
what disposition he wanted to make of his property, and then such 
friend replied that if he wanted to do anything of that kind he had 
better have some other person in the room, and thereupon the speaker 
went out and brought in another person, and in the presence of the 
sick man repeat@a the proposed disposition of the property, to which 
the latter assented: Held, to be a sufficient rogatio testium to satisfy the 
requirements Of a nuncupative will. Smith v. Smith, 637. 


WILMINGTON SPECIAL COURT. 


1. Petit larceny being a felony in this State, the Special Court established 
for the City of Wilmington has no jurisdiction of it, State v, Haughton, 
491. 

2. Neither a Justice of the Peace, nor the Judge of the Special Court of the 
City of Wilmington, has jurisdiction over larceny. McLaurine Ex 
Parte, 528. 

3. The power of the Judge of the Special Court of Wilmington to issue 
writs of habeas corpus, is confined to criminal cases falling within his 
jurisdiction. Ibid. ; 


4. By the Constitution of the State original jurisdiction of civil actions is 
vested exclusively either in the Superior Courts or in Justices of the 
Peace ; and Justices of the Peace are required to be elected by the 
several townships ; therefore, the aet of Dec. 10th 1868, (amending the 
charter of the City of Wilmington,) so far as it gives to the Judge of 
the Special Court jurisdiction of certain penalties and fines, and the 
general powers of a Justice of the Peace, is void. Wilmington v, Davis, 
582. 


WITNESS. 
1. The Act (Rev. Code c. 107, s. 71) which renders persons of color in- 


competent as witnesses in certain cases, is repugnant to the Constitu- 
tion, and is repealed thereby. State v. Underwood, 98. 


2. One who is ander sentence of death for a felony, is nevertheless com- 
petent as a witness, did. 

3. To show the disposition of a witness towards the prisoner, he may be 
asked whether he had not /eard that the prisoner had been a witness 
against him for the same offence. State v. Harston, 294. 


4. Where a witness stated, in reply to the question whether the prisoner 
had not been sworn against him,—that he had not heard him examined, 
bat had heard that the prisoner was a witness, and swore against him, 
Held, Pearson, C. J. dubitante, that the latter part of the answer was 
sufficiently responsive, to render it regular for the prisoner to object 
to the ruling of the Court upon its competency, without any further 
examination upon his part. bid, 

5. Under the Act of 1866, ch. 43, a wife was not a competent witness for her 

husband. Rice v. Keith, 319. 
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6. It is now otherwise, under the Code of Civil Procedure, § 341 Jbid. 
7. Where an imputation against the character of a witness is made by the 


very question which is put to him, evidence in support of that char- 
acter becomes competent. State v. Cherry, 493. 


8, A witness called merely to sustain or impeach ge character of another 
witness in the cause, may himself be either impeached or sustained. 
Ibid. 

YEAR’S PROVISION. 

1. It is not the lapse of time since the death of the husband, but such lapse 
since the taking out of administration, that affects the right of the 
widow to a Year’s provision: Rogers Ex Parte, 110. 

2. Therefore, where the husband died in June 1860, and administration was 
not taken out until February Term 1868; Aeld, that the widow was 
entitled to such provision under a petition filed at that term. did. 

8. If a widow who has petitioned for a Year’s allowance die after the Com- 
missioners have made the allotment and before the confirmation of 
their report by the Court, the petition abates, and cannot be revived by 
her administrator, Dunn, Ex Parte, 137. 




















